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PREFACE TO SECOND EDITION. 



This book, originally written in 1898, has been 
carefully revised for this edition. Though not ma- 
terially altered in structure or increased in bulk, some 
crudities and obscurities, as well as a few slight in- 
accuracies, have been removed ; and the citations have 
been considerably enriched by later aptly illustrative 
cases. 

The writer has used the book in class work since 
its publication, and experience has led him to the 
conclusion that for an introduction to the study of 
Code Pleading its plan and method were rightly con- 
ceived. But the many words of commendation from 
other writers on the same subject, from instructo)*s, 
and even from lawyers in actual practice, afford more 
disinterested evidence of its worth and justification 
for this edition. 

E« E. B. 
Madisok, Wis., October, 1890. 



PREFACE. 



This book is intended rather as introductory to, 
than a substitute for, the more elaborate and exhaustive 
treatises on the Law of Pleading. The experience of 
instructors in law schools leads them very generally, 
it is believed, to prefer, as a first book to place in the 
hands of students, one that gives a clear but con- 
densed statement of the general principles of the given 
subject. With such a general outline of the field, tlie 
student is less likely to be confused when he enters 
upon particulars in caseneitudy or in those books for 
lawyers' use which multiply instances where general 
rules are qualified by exceptions, or applied in com- 
plicated cases. In preparing this work, limited space 
has compelled brevity and much condensation; but 
there has been endeavor to avoid the accompanying 
danger of obscurity. 

No special originality of treatment has been at- 
tempted. The statement of the common-law rules 
of pleading is merely a condensed summary of those 
rules as given in Stephens' admirable treatise. The 
skeleton of the equity system of pleading, also given 
in the introductory chapter, follows the arrangement 
of Lord Bedesdale and Story. In the presentment of 
the Code system many suggestions are gathered from 



iV PREFACE. 

Pomeroy, Bliss, Maxwell, and other writers. "What 
can fairij be claimed as a novelty in this work is — 
to borrow the language of the application for letters 
granting a patent-right — the combination oi a con- 
densed summary of the common-law rules of pleading, 
an outline of the equity system of pleading, a general 
statement of the code system as now established by 
statute and interpretation, and an analytical index of 
the code provisions relating to pleading in the twenty- 
seven code States and Territories; the latter com- 
piled in such form that the features common to all 
can be seen at a glance, and the minor differences 
readily contrasted. The ^^ Code References," as this 
index is called, will enable those studying the reformed 
procedure with a view to practice in any State where 
it has been applied to note the peculiarities of its code 
on the subject here treated. 

No effort has been made to be exhaustive in cita- 
tion of authorities ; but pertinent cases are cited in 
sufficient number to illustrate the rules given in the 
text ; and they are gleaned from all the code States. 

If the design of the author has been accomplished, 
the student will find in these pages much assistance in 
his earlier studies of the science of code pleading. 

£• £. B* 
ICadiiov, Wis., ICarch, 1891. 
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INTRODUCTORY CHAPTER. 
SECTION L 

OF COURTS OF LAW AKB ACTIONS THEBEIN. 

1. Sabstantive and Adjective Law. — The body of law 
In a State consists of two parts, substantive and a^ective 
3aw. The former prescribes those rules of civil conduct 
which declare the rights and duties of all who are subject 
to the law. The latter relates to the remedial agencies 
4knd procedure by which rights are maintained, their inva- 
sion redressed, and the methods by which such results are 
4UK;ompliBhed in judicial tribunals. The rights and duties 
which the substantive law declares are also designated 
jprimary rights. Those which arise when primary rights 
4kre invaded are remedial or sec(yndary rights. To en- 
force them the law provides for the establishment of 
•courts, clothes them with jurisdiction, and prescribes a 
procedure or orderly course of business in them. The 
law of procedure includes whatever is embraced in the 
technical terms " practice," " pleading," and " evidence." 
Only the law of pleading is considered at length in this 
treatise. A few general explanations are given by way of 
preface in this chapter. 

2. Legal and Bquitable Rights defined. — From the 
peculiar manner in which English jurisprudence arose (to 

i 
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be explained later on) tliMfufe, in Englisk and Americani 
law, two classes of i}^ikf Mth the appropriate remediea 
for their inYasion..^t)iie class are called legal rights, be- 
caase they are jec^kable by ooarts of law. The other 
class are tormecl.f^uttoi^ rights, because they are pro- 
tected, and their violation redressed or prevented, only in. 
courts (^$<}Qi€y. 



• • •. • 



3» ikb Conrts of Common Law and their Jnrladiotion.. 
~ There were for many centuries prior to 1875 (when a. 
./*,cn:»hge was made by Act of Parliament) three Superior 
*€ourts of the common law in England, viz. : King's Bench, 
the Common Pleas, and the Exchequer. As originally 
established, the jurisdiction of King's Bench extended to 
crimes, and matters directly concerning the crown, except 
matters of revenue. The Common Pleas had cognizance, 
of civil actions between subject and subject The Ex- 
chequer, originally established as a board to look after the- 
revenues, came afterward to exercise judicial power in 
matters relating to the royal revenues. In process of 
time, as the Common Pleas was overrun with suitors, the 
other courts having far less business, the convenience of 
justice led to usurpations by the other courts on the juris- 
diction of the Common Pleas. This was accomplished by 
resort to fictions, and finally resulted in the Court of 
King's Bench and Exchequer having, in addition to their 
original jurisdiction, cognizance of all personal actions,, 
but not of re(d or mixed actions. 

4. Actions and Snits defined. — An action, in the sense 
of a legal proceeding, is defined by Lord Coke to be ^Uhe 
form of a suit given by law for the recovery of that which 
is one's due ; the lawful demand of one's right." ^ The* 
actioL includes the whole course of proceedings to obtain 

1 Co. Litt. 284 6, 285 a. 
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redress for a civil injary. The terms *^ action " and '^ suit " 
are nearly if not qaite synonymous.^ But lawyers usually 
speak of proceedings in courts of law as ^' actions/' and 
of those in courts of equity as ^' suits." In olden time 
there was a more marked distinction, for an action was 
considered as terminating when judgment was rendered, 
the execution forming no part of it A suit, on the other 
hand, included the execution.' The word ^^ suit," as used 
in the Judiciary Act of 1784 and later Federal statutes, 
applies to any proceeding in a court of justice in which 
the plaintiff pursues in such court the remedy which the 
law affords him.* ^^ Proceeding " is a word much used to 
express the business done in courts. A proceeding in 
court is an act done by the authority or direction of the 
court, express or implied.^ It is more comprehensive than 
the word ^^ action," but it may include in its general sense 
all the steps taken or measures adopted in the prosecution 
or defence of an action,* including the pleadings * and judg- 
ment^ As applied to actions, the term '^proceeding" may 
include — (1) the institution of the action; (2) the ap- 
pearance of the defendant ; (3) all ancillary or provisional 
steps, such as arrest, attachment of property, garnishment, 
injunction, writ of ne exeat; (4) the pleadings; (5) the 
taking of testimony before trial ; (6) all motions made in 
the action ; (7) the trial ; (8) the judgment ; (9) the exe- 
cution ; (10) proceedings supplementary to execution, in 
code practice; (11) the taking of the appeal or writ of 
error ; (12) the remittitur ^ or sending back of the record 

I 3 Blackflt Com. 116. 

> Co. Litt. 289 a, 291 a; Un. Bank v. Geazy, 5 Pet. 99. 

* Weston 9. Charleston, 2 Pet. 449, 464. 

« Bnlkelej v. Keteltae, S Sandf. (N. Y.) 741 ; Bich v. Hnaaon, 1 Dner 
IN. Y.), 620. 

* Morehead v. Hollister, 6 N. Y. 309. 

* Jackaon v, Hoaglin, 5 Kan. 659. 

V Yeager v. Wright, 112 Ind. 230, 23S. 
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to the lower ooart from the appellate or reviewing court ; 
(18) the enforcement of the jadgment^ or a new trial, as 
may be directed by the coart of last resort 

The codes of procedure in the several States which 
have departed from the common-law practice define an 
action to be ^' an ordinary proceeding in a court of justice, 
by which a party prosecutes another party for the enforce- 
ment or protection of a right, the redress or prevention 
of a wrong, or the punishment of a public offence."^ 
Every other remedy is a '^ special proceeding." ^ 

5. The Ck>mmon-law Actions. — The actions which 
could be brought and prosecuted in the courts of common 
law were divided, somewhat arbitrarily, into three kinds, 
real, personal, and mixed. Heal actions were brought 
to recover lands, tenements, or hereditaments. They 
were of two classes, petitory and possessory. In petitory 
actions the controversy was concerning the property and 
right. In possessory actions the dispute was in relation 
only to the possession. The petitory real actions consisted 
of the lorit of formedon, classified thus: (1) In the 
descender^ when brought by the heir in tail for lands of 
which the tenant in tail was disseised and then died ; (2) In 
the remainder, when brought by a remainder-man in tail, 
when a stranger intruded and kept him out of possession 
after the expiration of the particular estate ; (3) In the re- 
verter, when the donee in tail or his heirs had died without 
issue and the reversion fell in upon the donor, his heirs, 
or assigns.* There was also the writ quod se deforcia^ 
for owners of life estates, and the torit of right to re- 
cover the fee. The possessory actions were (1) the writ 
of entry, (2) the writ of assize, of two forms, viz. : assize 
tnort d'ancestor, which lay when the person entitled to 

1 Code Bef. 6. « 3 Blackst Com. 192. 

* Code Ref. 4. 
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the land on the death of his ancestor had been deprived 
of it by the abatement or intrusion of a stranger,^ and 
assize of novel disseisinj where the claimant had been 
lately disseised.* In coarse of time these actions, being 
very technical and encambered by dilatory proceedings, 
passed out of use, and were superseded by the more 
practical action of efectmerU. Hence no time need be 
devoted to them by the student. 

Personal actions are those brought (1) for specific 
recover}' of goods or chattels, (2) or for damages or other 
redress for breach of contract, (3) or every other kind of 
injury.* They are ex contractu when they arise out of 
contract, ex delicto when they arise out of the wrong or 
delict of the defendant 

Actions ex contractu were somewhat illogically classified 
thus: covenatvty debty assumpsit^ detinue^ and account.* 
The action of covenant la}' where the party claimed 
damages for a breach of contract or promise under seal. 
The writ of debt lay for the recovery of a debt ; that is, 
a liquidated or certain sum of money alleged to be due 
from defendant to plaintiff. The writ of detinue was the 
ancient remedy where the plaintiff claimed the specific 
recovery of goods, chattels, deeds, or writings detained 
from him. This remedy fell into disuse by reason of the 
unsatisfactory mode of trial of '^ wager of law," which the 
defendant could claim ; and recourse was had to the action 
of replevin. In the American States an action of replevin 
founded upon statute provisions is almost universally the 
remedy for the recovery of specific personal property. 

The actions ex delicto were originally the action of 
trespass and the action of replevin. 

1 3 Blackst. Com. 185 ; Co. Litt. 169 a, 

* 3 Blackst. Com. 185. 

s Steph. on PL, Idler's ed. 39. 

* 1 Chitt PI. 97. 
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TVe^pass is the action, in oommon-law dasalflcation, 
wiiere a party claims damages for a trespass committed 
upon him. A trespass is defined to be an injury com- 
mitted with violence, actual or implied ; and the law im- 
plies violence though none be actually used, where the 
injury is of a direct, immediate kind, and is committed 
on the person or tangible and corporeal property of the 
plaintiff. 

The actions of trespass which were most common were— 
(1) trespass vi et armis to the person of the plaintiff, such 
as illegal assault, batterj', wounding or imprisonment, 
when not under color of legal process, or when the bat- 
ter}', imprisonment^ etc., were in the first instance lawful, 
but by unnecessary violence used, or by imprisonment 
continued after the process had determined, had ceased to 
be lawful; this action also lay for injury to relative rights, 
such as menacing tenants, servants, etc., beating and 
wounding a wife, criminal conversation with or seducing 
a wife, or debauching a daughter or servant ; ^ (2) tres- 
pass to personal property, a concurrent remedy with 
trover for illegal takings, and generally called trespass de 
bonis dsportatia (for carrying away goods) ; * (3) tres- 
pass to real property, or trespass qimre dauaum /regit 
(wherefore he broke the close), where there had been 
an unlawful invasion of real property in possession of 
the plaintiff. 

The Statute of Westminster 2. — But quite early it 
was found that the writs or actions devised for the law 
courts were not comprehensive enough to embrace the 
wrongs to person or propert}*, which one could commit 
upon another. A great number of delicts were without 
common-law remedy. To supply this defect the statute 
of Westminster 2 (a. d. 1288) made provision for the 

1 Chitt. PL 167. > Chitt. PL ISO, 191. 
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fhtming of other writs.^ The etatate quoted below led 
to the devising of seyeral new writs, which have long 
served a asefal purpose in remedial jastioe. 

Trespass an the due generaUy, — The most important 
of the writs framed under the authority of the statute of 
Westminster 2 is that of '' trespass on the case/' to meet 
cases analogous to trespass in delict^ but lacking the ele- 
ment of direct or immediate force or violence. This writ 
gave a form of action in which the court was enabled 
to render judgment of damages in cases of Araud, deceit, 
negligence, want of skill, defamation oral or written, 
and all other injurious acts or omissions resulting in 
harm to person or property, but wanting the vi et armis^ 
the element of direct force and violence, to constitute 
trespass. 

Trover. — Afterwards, in the progress of tiie law, was 
invented a second action, of the class of trespass on the 
case, to afford remedy for a peculiar wrong of ft^quent 
occurrence, viz. : that of the unlawful detention of goods 
and chattels from the owner, and their conversion by 
the wrong-doer to his own use. This action was called 
" trover," from the French word trouver^ to find, and was 
founded on the fiction that the plaintiff had lost the chat* 
tels, and that the defendant had found them and then 
unlawfully converted them. The fiction of loss and find- 
ing was alleged in the declaration ; but no issue could be 
joined on this allegation, the essential facts being the 

1 The statute reads. Cap. 24 : " And whensoever from henceforth it 
shall fortune in the Chancery that in one case a writ is found, and in 
like case {consimUi ccuu) falling under like law and requiring like rem- 
edy, is found none, the clerks of the Chancery shall agree in making 
the writ ; or the plaintiffs may adjourn it until the next Parliament 
and let the cases be written in which they cannot agree, and let them 
refer themselves until the next Parliament, by the consent of men 
learned in the law, a writ shall be made, lest it might happen after that 
the court should long time faJl to minister justice to complainants." 
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plalnttlf s property or right in the goods and the defend* 
ant's unlawful conversion of them. 

The action of trover, when established, became common, 
and in many cases was used as a substitute for debt and 
detinue, in both of which the right of the defendant to trial 
by " wager of law " made the plaintiff's remedy precarious. 
Lord Mansfield thus defines the action : ^^ In form it 
(t. e., the trover) is a fiction; in stibstance it is a remedy 
to recover the value of personal chattels wrongfully con- 
verted by another to his own use. The form supposes that 
the defendant might have come lawfully by the chattels, 
and if he did not, 3'et by bringing this action the plaintiff 
waives the trespass ; no damages are recoverable for the 
act of taking ; all must be for the act of converting. This 
is the tort or maUficium ; and to entitle the plaintiff to 
recover, two things are necessary: 1st, property in the 
plaintiff; 2d, a wrongful conversion by the defendant." ^ 

Replevin. — This ancient action is ascribed to Glanvil, 
Chief-Justice to Henry II., a. d. 1180. It signifies a 
redelivery of a thing to the owner, upon pledges of securit3\ 
It was originally the exclusive remedy in cases of a wrong- 
ful distress, its object being to prevent the beasts of the 
plough, cattle, and other goods of the tenant in arrears of 
rent, from being unjustly or excessivel}' distrained by the 
landlord. By the common law a distress was considered 
merely as a pledge or securit}'' for the rent, for service 
due, or for damages feasant. There were two ways in 
which the things distrained could be replevied, — one accord- 
ing to the common law, the other by a statute (52 Hen. 
III. c. 21). The common-law method was b}' a writ 
issued out of Chancery. The statute method was more 
expeditious and convenient. Without suing out a writ, 
the sheriff, or one of the deputies, of whom he must have 
four conveniently located in each county, must replevy the 

1 Cooper r. Chitty, 1 Burr, 31 ; Chitt. PI. 164. 
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goods. Bat the owner must give secarity, — (1) pledges 
to prosecate (ptegios prosequendo); (2) pledges to retorn 
the chattels if the right went against him on the trial. 
These pledges at first were discretionary with the sheriff; 
and in addition to them the statate of 2 Geo. 11. a 19, re* 
quired that the sheriff granting replevin on distress for 
rent should take a bond with two sureties in doable the 
value of the goods distrained, conditioned to prosecate 
the suit with effect, without delay, and to retam the goods 
if return be adjudged.^ 

Trespass on the Case in Assumpsit. — In early times, 
prior to the reign of Henry VII., there was no remedy in 
courts of law for the breaches of such contracts as could 
not be sued upon in debt or covenant If the damages 
resulting fh>m the breach were not liquidated and certain, 
the writ of debt did not apply. If the contract was not 
under seal, covenant was not the appropriate writ. Efforts 
were made to bring such cases within the range of the 
action on the case; but in 2 Hen. IV., and again in 11 
Hen. IV., the judges stoutly held that breaches of such 
contracts were non-feasances^ not misfeasances, and that 
case would not lie. But in 21 Hen. VII., the court were 
unanimous that an action on the case would lie, as well for 
non-feasance as misfeasance.^ Thus was established a 
common-law remedy of great efficacy. It could be brought 
upon a promise, express or implied. It was so broad that 
it embraced actions which could be brought in debt.' It 

1 In American practice the action of replerin is almost universallj 
a statate remedy. But it nsually contains the following features of 
the English statutes npon which it is founded i (1) A replerying or 
taking of the goods by the sheriff without a writ ; (2) The requirement 
of a bond or undertaking (a) in double value, (6) conditioned for prose- 
cuting with effect the action, (c) and for a return of the property if a 
return be adjudged. Such is the code procedure. In some States the 
writ or warrant of replevin is issued. 

s BC0T66' Hist £ng. Law, iii. 24a * Blade's CaM» 4 Co. 9L 
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was early known as '^ trespass on the case apon promises/' 
bat in time came to be designated tummpait (he assumed 
or promised), and lies for damages for breach of all con* 
tracts, parol or simple, whether written or verbal, express 
or implied.^ 

Account. — • The writ of accompt or ciccourU was in very 
early times a common-law action. The statute of Marl- 
brieve (a. d. 1267), gave it increased efficacy by giving 
the plaintiff arrest of defendants who were bailiffs. The 
statute of Westminster 2 extended the same provision 
for arrest of the person of servants, bailiffs, chamberlains, 
and all manner of receivers who are bound ad compoteni 
reddendum (to render accounts).* The action of account 
proceeded in the courts of law in one of two ways : the 
defendant was brought to account before the plaintiff or 
before auditors assigned by the plaintiff; or he was brought 
by writ of account into court to make his account there. 
It was the common remedy in mercantile transactions, and 
in all cases where there were dealings and an unliquidated 
demand. But the action was always narrow in its opera- 
tion, lying only where there was privity in deed, as against 
a bailiff or receiver appointed by the party, or privity in 
law, as against a guardian in socage, etc.* The action 
of account, or account render, fell into disuse, because 
there grew up a Jurisdiction in equity to compel accounting 
where there were mutual accounts, or where the account 
was all on one side, and there were circumstances of com- 
plication or difficulties in the way of adequate relief at law.^ 

Mixed Actions. — In early times the only mixed actions 
were those for the partition of lands, for which a writ was 

1 Chitt. Fl. 99. 

* These statates are the foondation of modem statates authorizing 
•rreet in ciril actions of thoee who are guilty of misapplication or 
default when serring in a ftdociarj capacity. 

s Co. latt 90 6. « Pom. £q. Jar. § 1421. 
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provided in the oommon-law ooarts.^ The remedy was 
fiirther enlarged by the statute of 81 Hen. VIU. o. 1, and 
32 Hen. VIII. a 82, which gave oompolsory partition, by 
writ at common law. These statntes formed the basis of 
partition in the American States; but in England and 
here courts of Chancery have been found most conyenient, 
and their procedure most favorable for the division of 
estates in land.* The statntes at the present time, in 
most of the States, prescribe a procedure which is quite 
similar to that in equity practice. 

JEjectmefU. — The action of ejectment is a mixed action, 
and has a history of peculiar interest in illustrating the 
growth of remedial law. Originally, a writ of ^ectiane 
firmce^ of the nature of a writ in trespass, lay where the 
plaintiff, to whom lands had been let for a term of years, 
had been ejected or ousted fh>m his term. The action 
was simply for damages for the trespass. It was long 
supposed that, as the action was in the nature of tres- 
pass, the unexpired term could not be recovered any more 
than recovery could be had for a trespass not yet com- 
mitted, and that the tenant's only remedy was against his 
lessor for breach of covenant of quiet enjoyment But 
it was said in 21 Edw. IV. that the term could be re- 
covered where it had not expired. This was solemnly 
adjudged in 14 Hen. VIL' The decision pointed out to 
the lawyers that the action of gectiane firmm could be 
made efficacious to try tities to land much more expedi- 
tiously and completely than by the real actions, which 
were then so loaded with technicalities as to be tedious and 
doubtfhl remedies. The method devised was this : As a 
term must be created in order to be recovered, the person 
claiming titte would enter upon the land, usually unknown 

1 Bxacton, 71 6-776. 

< Storj's £q. Jur. § 647. 

• Jenk. Cent 67 ; BeeTM* Hiit. Eng. Law, ir. S3S. 
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to the actual tenant in possession^ and there seal a lease to 
some person as tenant for a term of years ; for instance, to 
A. The lessee A would, for the purpose of the action, 
suppose the title of possession to be in himself, and would 
then serve the writ of trespass and ejectment {^ectione 
firmcB) upon the tenant in actual possession. Upon the 
trial, the plaintiff A must show four points, viz. : titlei 
lease^ entry, and ouster. He produced the title of his 
lessor. The defendant produced the title under which he 
claimed, and the right was then completely examined. 

Finally, to avoid the trouble of making the lease, a new 
and simpler method, resting upon a '' string of fictions/' 
was invented in the reign of Charles II. by Chief-Justice 
RoUe, which applied in all cases where the lands were 
actually occupied hy a tenant. This method dispensed 
with actual lease and entry, and no ouster took place. 
The plaintiff, a real person, stated in his declaration that 
a lease had been made to him by the one who claims title, 
and that William Stiles, the defendant, who is called the 
^^ casual ejector," ousted him, wherefore he brings suit 
The casual ejector, a fictitious person, then, by the plain- 
tiff*s attorneys, sends a written notice, with a copy of the 
declaration against him, to the tenant in possession, assur- 
ing him that he. Stiles, has no title, and makes no claim 
to the lands and shall make no defence; that he advises 
him, the tenant, to appear in court and defend his own 
title, otherwise judgment will be suffered and he be turned 
out of possession. On receipt of this, the tenant in pos- 
session must appear, or be supposed to have no right at 
all. On his appearance a rule is entered making the ten- 
ant in possession the defendant in the action, and that the 
plaintiff's lessor pay the costs, if the plaintiff's action fail. 
The court then examines the title, and gives judgment for 
the plaintiff if he establishes the better right In the 
United States the proceedings in ejectment are generally 
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of ft u>ore simple character, even where the oommon-Iaw 
sjstem of practice and pleading is maintained. 

WoBte. — The old action of waste was a mixed action, 
heicg founded in part on the statute of Gloucester (a. d. 
^.278), which provided that ^^ he which shall be attainted 
• #f waste shall lose the thing wasted, and moreover shaU 
'^oompense thrice as much as the waste shall be taxed 
It." The action was to recover the land in which 
vaste had been done and the treble damages. The statute 
tf Gloucester was imported into this country, but many 
''ariant statutes now regulate the subject.^ 

Of the common-law writs and actions devised from time 
o time, it is said that there were fifty-nine, xoBxiy of them 
br centuries obsolete. Only ten of them — those given 
\i the foregoing summary — are usual in this country. 



SECTION IL 

OF PLEADIKG8 IK COMMON-LAW COURTS. 

6. Pleading. — The rules of law which regulate the 
statement of the plaintiflTs cause of action and the grounds 
of defence thereto are comprehended under the term 
^' pleading.'* When an action or suit is brought, the 
plaintiff must make known in an intelligible manner the 
grounds of his complaint, the facts showing that some 
right of his has been invaded by the defendant This 
information is essential for three reasons : (1) To inform 
the court of the nature of the plaintiff's complaint and 
demand for remedy; (2) To advise the defendant of 
the charge made against him, so that he may defend it; 
(3) That the adjudication had upon the hearing of the case 

1 S«e 4 Kent Com. 80; 1 Wash. Real Prop. 5th ed. 15S. 
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may be a finality, and the same facts not be again brought 
forward as the basis of another action, or the subject of 
future controversy. The defendant on his part must also 
make known the grounds on which he resists the plaintiflTs 
demand. In order that these allegations on each side may 
be so conducted as to produce an issue, — some matter 
alleged by one party and controverted by the other, — 
rules of statement are necessary to secure materiality, 
certainty, clearness, directness, and brevity in the asser- 
tions of the parties. In the different systems of jurispru- 
dence — common law, equity, and the civil law — such 
rules have been established ; and in each the science of 
pleading, the knowledge of these niles, is an important 
part of the law. 

Prior to the adoption of the codes of procedure, or 
practice acts, there were in English and American juris- 
prudence three different sj'stems or types of pleading, each 
governed by its own rules. They were — (1) the com- 
mon-law pleadings, (2) equity pleadings, (3) pleadings 
'^ by allegation," or the method usual in courts of admi- 
ralty and ecclesiastical courts, and in those tribunals whose 
system was borrowed from, or based upon, the civil law. 
To properly understand the code system, a summary of 
the modes and rules of pleading which it has superseded 
seems here to be necessary. 

7. Common-law Pleadings. — In the common-law courts 
of England a very elaborate and complete system of rules 
of pleading grew up and obtained for several centuries. 
It came to this country as part of the common law, our 
British ancestors here adopting it as part of ^ the birth- 
right of Englishmen.'^ In this system the pleadings were 
the following : — 

The County Dedaratio or Declaration. — This was the 
first pleading on the part of the plaintiff, in which he set 
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forth his grievance, as one falling within some one of the 
Actions of which the courts of common law could take 
cognizance. The declaration began with a recital of the 
writ thus : <'CD [the defendant] was summoned [or 
attached] to answer AB [the plaintiff] of a plea that" 
(here was stated briefly the nature of the plea or action, 
whether it was trespass or covenant, etc). Then followed 
the allegation of the cause of action, thus : *^ And there- 
upon the said AB, bj , his attorney, complains 

and says : For that, heretofore to wit.'' (Here the cause 
of action was stated, in which the factis showing the viola- 
lation of the plaintiff's right were narrated.) The dedara* 
tion then concluded with ^^ laying damages and production 
of suit," which was this formula of words: '<To the 
damage of the plaintiff [a sum stated] ; and therefore he 
brings his suit" 

The Demurrer. — The defendant, in response to the de- 
claration, must either demur or plead. If he conceived 
that the declaration was *' insufBcient in law," — that is, 
that it did not properly and in proper form state a cause of 
action on which, conceding it to be true, the plaintiff was 
entitled to a judgment, — the defendant would demur. The 
word " demurrer," derived from the Latin demorari, or 
the French demorrer^ meaning to ^* wait or stay," im- 
ports that the party demurring waits or stays in his pro- 
ceedings in the action until the judgment of the court is 
given whether he is bound to answer to so insufficient a 
pleading. Each party may demur to what he deems an 
insufficient pleading of the other. The demurrer was gene- 
red when it was to matter of substance ; it was special 
when it was made to matter of form, and must specifically 
point out the defect. 

The Plea. — If the defendant did not demur to the 
declaration, he mast plead ; that is, he must answer the 
fnc\» alleged in it. His plea might be either by way of 
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traverse or by way of oonfession and avoidance. By the 
traverse he denied all or some of the material allegationa 
of the declaration. But he might either expressly or 
tacitly, by not denying, admit the allegations to be tme, 
and set forth other matters which had the effect to destroy 
or defeat the plaintiflTs cause of action. This was called 
matter in ^^ confession and avoidance." 

Pleas were dilatory or peremptory. The dilatory clas» 
were — (a) to the jurisdiction, {b) in suspension of the 
writ, (c) in abatement of the writ. If successful, they 
defeated the particular action, but not the plaintiff's right 
of action. The peremptory pleas were in bar of the 
actiou, and if successful, barred or defeated the right of 
action. 

2he Meplication, — The plaintiff must reply to the de- 
fendant's plea. If the plea was a traverse or mere denial' 
tendering an issue of fact and in proper form, the plaintiff!* 
must accept the issue. If the plea contained new matter 
in confession and avoidance, the plaintiff might reply,, 
traversing the new matter in the plea, or setting up other 
matter that destroyed its effect as a defence. The plead^ 
ing in which the plaintiff made reply was called the repH- 
cation. 

The Hefoinder. — To the new matter alleged in the repli- 
cation the defendant might wish to respond, either by 
traverse or other matter by way of confession and avoid* 
ance. To do so he interposed a fourth pleading in the 
series, called a rejoinder, in which he denied or avoided the*, 
allegations of the replication ; and this pleading was called 
the refoinder. 

The Surrefoinder. — The pleading by which the plaintiff" 
met the rejoinder, whether by traverse or by other matter 
in confession and avoidance, was called the surrefoinder. 

ITie Rebutter, — The defendant's pleading in retort to 
the surrejoinder was called the rebutter. 



jL^ 
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The 8urrdmUer. — The seventh pleading in the series 
was the surrebnttery or the plaintifTs answer to the matter 
in the rebutter. 

While it was possible for the pleadings to extend farther 
than those above named, it was very rare in practice that 
they extended so far, as the parties were likely to arrive at 
an issue, which terminated Uie series of pleadings, in the 
replication or the rejoinder. 

8. The Rules of Common-law Pleading. — These 
were treated of in several classes, as follows : rules which 
tend — (1) to produce an issue ; (2) to secure materiality of 
the issue ; (S) to produce singleness or unity of the issue ; 

(4) to produce certainty or particularity of the issue ; 

(5) to prevent obscurity and confusion in pleading ; (6) to 
prevent prolixity and delay ; (7) miscellaneous rules as to 
lorm, order, and structure of the pleadings. These rules 
were the following : — 

9. Rules to produce an Issue : Bute I, After the 
dedaration^ the parties must^ at each stagey demur or 
pleady by way of traverse, or by way of confession and 
avoidance. — If the pleading amounted to neither of these 
modes, it was demurrable. The demurrer to the declara- 
tion (or to any pleading in the series) was either general 
or special, — general when it challenged the sufficiency of 
the declaration in substance ; special, when the objection 
was to mere matter of form. By statute,^ it was required 
that the demurrer must specially set down the imperfection, 
defect, omission, or want of form relied on as ground of 
objection. But having demurred specially, the demur- 
rant might on the argument take advantage of faults of 
substance as well.^ 

1 27 Eliz. c 5 ; 4 Anne, c. 16. 
* 1 Chitty, 642, Ist ed. Bac Abr. PUaB, etc., No. &. 

2 
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The effect of a demurrer was — (1) to admit all bqcK 
matters as were sufficiently pleaded ; (2) *^ to reach back to 
the first fault," or more accurately speaking, to open the 
whole record to the court, which would give Judgment to 
the party who, on the whole series of pleadings antecedent 
to the demurrer, would appear to be entitled to it Thus, 
if the plaintiff demurred to the plea, the court might find 
the declaration bad in substance and give judgment to the 
defendant ; but this effect did not follow demurrer to a 
plea in abatement, nor to demurrer for mere defects of 
form. 

Traverses were of various kinds : (1) The common trav" 
erse. This waa a denial by way of express contradiction, 
in terms, of the allegation traversed and a tender of issue. 
It was negative when contradicting affirmative allega- 
tions, but affirmative when denying negative allegations. 
(2) The general issue was a frequent form of traverse. In 
covenant, or debt on a specialty, or sealed instrument, 
the general issue was non est factum^ or, in English, that 
the instrument sued on ^^ is not his deed." In detinue the 
general issue was non detinet (he does not detain). In 
trespass and trespass on the case this issue was ^^ not 
guilty." Of the effect of the general issue and its nature 
more will be explained hereafter. (3) Another form of 
traverse sometimes occurred in the replication in actions 
of trespass, called the traverse de injuria absqxie tali 
causa^ which seems to have been invented to econo- 
mize in words. When the plea consisted of matter of 
excuse onl}^ the plaintiff, instead of contradicting in 
detail the allegations, merely alleged that the defendant 
had done the act ^^of his own wrong and without the 
cause in his plea alleged." Another traverse was t?i6 
special^ quite common in the technical age of practice, 
but long since faUen into disuse. It consisted of matter of 
inducement alleged in such manner as to amount to an 
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argamentative deniaL This was followed by an absque 
hoc (mthoui this, th(U)j and this was a denial in effect of 
some part of the preceding pleading ; the whole condnded 
with a yerification or offer of proof.^ This pleading was of 
subtle textare, and long the delight of the acute lawyers 
of a technical class. 

The sub-rules relating to traverses were : (1) That the 
traverse must deny the allegations ^^ in the manner and 
form '' in which they were made, though this rule was not 
strictly enforced ; (2) That a traverse was r^ to be taken 
upon matter of law, for that was the province of a demur- 
rer; (d) That a traverse must not be taken on matter not 
alleged, though it might be taken on matter not expressly 
alleged, but necessarily implied ; (4) That a party to a deed, 
who traversed it, must do so by the general issue nan e st 
fa^tim, and jiot by the words of contradiction, that he 
'* did not grant," or '' did not demise," etc. 

The pleading in confession and avoidance^ as it did not 
tender issue, must always conclude with a verification and 
prayer for Judgment, This was a formal requirement, 
and the formula was : '^ And this [the defendant] is ready 
to verify; and he prays judgment if the said plaintiff 
ought to have and maintain his aforesaid action against 
him, the defendant." Another sub-rule was that every 
pleading by way of confession and avoidance must give 
color. In other words, it must admit an apparent nght in 
the opposite party, and rely on some new matter to defeat 
it The giving color, when express, was an allegation of 
some fictitious, apparent right in the opposite party, 
which, however, never must consist of such matter as, if 
it were effectual, would maintain the nature of the action. 
It could only be colorable, not real, actual right. The 
object of giving color was to enable the pleader to set up 
new matter in the way of confession and avoidance, which 

1 Steph. on PL, Tyler's ed. ISl. 
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bat for the color given of a right in the other party would 
be provable under the general issne. This subtle device 
of ancient rhetoricians is of little use in modem pleading. 

Pleas by way of confession and avoidance were (in refer- 
ence to their subject-matter) either (1) in ju9tificat{on or 
estcuse, or (2) in discharge. The former showed some Justi- 
fication or excuse for the act complained of, and, therefore, 
that the plaintiff never had a right of action ; the latter, 
though conceding that the plaintiff once had a right of 
action, showed that it had been released, extinguished, or 
discharged by some subsequent matter, such as a release, 
accord and satisfaction, discharge in bankruptcy, or the 
like. 

Pleas in general. — Relating to the nature of pleadings 
in general it was a rule that every pleading must be an 
answer to the whole of what was adversely alleged. If only 
to a part, the plaintiff must sign judgment for the part of 
his claim not answered, or his whole action would be dis- 
continued. Another rule was that every pleading is taken 
to confess such traversable matters as it did not traverse. 
The defendant might, however, pass over, hy protestation^ 
an allegation while admitting it for the purposes of the 
present action ; and such admission did not conclude him 
from denying the like allegation in another action, if the 
present issue were decided in his favor. And the protes- 
tation must not be repugnant to his pleading, nor be taken 
on matter which the pleading traversed. 

But to the general rule that the party must either demur 
or plead by way of traverse, or confession and avoidance, 
there were several exceptions : (1) In the case of dilatory 
pleas, which did not cither deny or confess ; (2) Pleadings 
in estoppel, which neither denied nor confessed, but set up 
matter to show that the opposite part}^ was estopped by 
his former words or conduct from averring to the contrary 
of what he had before done or said ; (3) The new assign- 
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menty which was pleaded as a replication, where the decla- 
ration was in such general terms, or so ambigaous, that the 
defendant had pleaded facts, which, while literally an an- 
swer to it, were not an answer to the real claim of the 
declaration. In such case, the plaintiff, in his reply by 
way of new assignment, set up a more specific statement 
of the cause of action, and showed that the defendant's 
plea had no application to it The new assignment took 
the place of the declaration, and the defendant could plead 
to it anew. It chiefly occurred in the action of trespass. 

10. Huie IL Upon a traverse^ issue must be tendered. 
— The tender of issue, where the party proposed trial by 
jury, was thus : The defendant, after traversing the decla- 
ration or any subsequent pleading of the plaintiff, used 
this formula : ** And of this, the [defendant] puts himself 
upon the country," by which he meant a tender of issue to 
be tried by a jury. When the plaintiff tendered issue for 
a jury, he said in his pleading : <^ And this the said [plain- 
tiff] prays may be inquired of by the country." This was 
called ^' concluding to the country." The rule was some- 
times stated that upon a negative and an affirmative, the 
pleading should conclude to the country, but otherwise 
with a verification ; and when new matter, other than a 
common traverse, was introduced, the pleading should 
always conclude with a verification, — that is, in the words, 
*^ And this the said [plaintiff or defendant] is ready to 
verify." 

11. ItulellL Ust^whemoell tendered must be accq>ted. 
— The other party had no option. If y^sUl tendered, he 
could not demur ; and he could not traverse a traverse, for 
that would be aimless reiteration, and, if permitted, the 
parties might altercate affirmance and denial forever. The 
pleading, by which issue tendered was accepted, was called 
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the HmiliUr^ and was in these words in eases of trial by 
Jnrj: ^^And the said AB [plaintiff] as to the plea of 
the said CD [defendant] whereof he hath pnt himself 
upon the country, doth the like'' (nmUiter). If the 
traverse was bad, it was ill-tendered; and the opposite 
party might demur. The rule applied to an issue of 
law ; but the issue of law, whether well or ill-tendered, 
must be accepted; there could be no demurrer upon a 
demurrer. 

12. Rules to seonre Iffaterialitj of the Issue : Bide 
I. AU pleading9 must contain matter pertinent and 
material, — In pleading, the allegation must be of rruUerial 
facts ; and the denials or traverses must be of such facts 
as were material. Subordinate rules were laid down to 
enforce this general one: (1) Traverses must not be 
taken upon an immaterial point, or on matter prematurely 
alleged, or matter in inducement or aggravation. But 
where there were several material allegations, it was 
optional with the pleader to traverse such of them as he 
pleased. (2) The traverse must not be too large nor too 
narrow. It was too large -* (a) when it included in the 
issue particulars of quantity, time, circumstance, etc., 
which, though properly a part of the allegation traversed, 
were not material to Uie merits. Thus, if A alleged that 
B assaulted and beat him at a certain time and place, a 
traverse that he did not beat him at that time and place 
would be too large. The gist of the denial might be upon 
the particular time or place which were immaterial {b) 
When taken in the conjunctive instead of the disjunctive. 
Thus, if the allegation was that B had taken and carried 
away the horses, sheep, and swine of A, a traverse that 
B had not taken and carried away the horses, sheep, and 
swine would be bad. But a party might traverse allegations 
of title or estate to the AiQ extent that they were alleged. 
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tboogh they were alleged to a greater extent than they 
need have been. 

A traverse was too narrow — (1) when it contradicted 
only a part of that which was adversely alleged, and still 
showed that the other party was entitled to recover ; (2) 
when it was applied only to part of an allegation which 
the law deems indivisible, such as that of a prescription 
or a grant. 

13. Rules to seonre Singleness or Unity of Zsane: 
Bute I. Pleadings must not be double. — This rule meant 
that none of the pleadings was to contain several distinct 
answers to that which preceded it The aim was to pro- 
duce a single issue. Hence^ in early times there could be 
but a single answer to a single claim ; but one might plead 
to several distinct claims in the same declaration an answer 
to each. If a defendant had several defences to the same 
cause of action, he could plead but one. Where there 
were several defendants, each could plead his own plea, 
though different fVom those of his co-defendants. A plead- 
ing was double — (1) when it contained several answers, 
whatever their class or quality, to the same claim, (2) 
though the matter was ill-pleaded. But matter did not 
make the pleading double — (1) that was immaterial ; (2) 
nor when it was pleaded only as necessary inducement 
(or introductory) to another allegation; (8) nor when, 
however multifarious, it constituted together but a con- 
nected proposition or entire point ; (4) nor when a pro- 
testation was contained in the pleading. 

The rule against duplicity was qualified and evaded in 
practice, (1) by the nse of several counts, and (2) by the 
allowance of several pleas. Several counts came to be 
used in the declaration in instances where the plaintiff had 
several causes of action, of such similar dass that they 
could be united and included in one writ. Each caose of 



24 THE LAW OF FLEADINO. [Chap. I. 

action was set up in a separate coant, complete in itself. 
The defendant might demur to the whole, plead to one or 
more of the counts and demur to others, plead one plea 
applicable to the whole, or a several plea to each, thus 
producing several issues. 

The rule against duplicity was also qualified by another 
method. There came into use anciently a mode of setting 
forth the same cause of action in different waj-s in separate 
counts, shaping each differently, stating the cause of action 
variously as to some of its facts and circumstances, so that 
if the proofs failed to sustain one form of statement they 
might support another of the counts, or one count might 
be good in law when the others were insufficient In some 
cases the facts relied on might be different, as in case of 
different breaches of the same penal bond. This practice 
became universal in declarations in assumpsit, and gave 
rise to ^' the common counts," still in use in all jurisdic- 
tions where the common-law system of pleading is retained. 
By this practice, the declaration in assumpsit sets forth 
several counts, alleging a promise to pay a specified sum, 
(1) for goods sold and delivered, (2) for work and labor 
done, (3) for money lent and advanced, (4) for money 
paid, (5) for money had and received, (6) for money due 
on an account stated. All these were alleged in the decla- 
ration, so as to appear distinct and different claims. The 
rule against duplicity was avoided by the resort to the 
fiction of alleging the claims to be different and distinct. 

7%e Severed Pleas, — As has been said, the defendant 
formerly could plead but a single plea, and if he had sev- 
eral answers, each of which was a defence, he must choose 
the one he deemed the surest, and stand or fall upon it. 
The hardship of this rule led to the statute of 4 Ann. c. 
16, 4, which allowed ^^a defendant ... in any action or 
suit ... to plead as many matters as he should deem 
necessary for his defence." Under this statute, the prao- 
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tioe soon began of (1) pleading first the general issue, and 
then as many special pleas in bar as the defendant had ; 
(2) and of pleading ^e same plea in different forms ot 
statement, in the same manner as counts were variously 
stated in the declaration. 

At first the courti by whose leave these several pleas 
were allowed, reihsed to permit pleas that were incon- 
sistent with each other ; but finally the practice relaxed, 
and the only pleas deemed inconsistent and too repugnant 
to be allowed together, were the general issue and the plea 
of tender. This statute extended only to pleas, and not 
to subsequent pleadings in the series ; and it applied to 
pleas in bar only, and not to dilatory pleas. £ach several 
defence must be pleaded as a new and fhrther plea ; and 
the words, '^by leave of the court, for this purpose first 
had and obtained according to the form of the statute in 
such case made and provided,'^ were used as introductory 
to each further plea. 

14. Hide IT. It 18 not aUawcMe both to plead and 
demur to the same matter. — This was duplicity. Distinct 
statements or counts might be met, one with a demurrer, 
the other with one or more several pleas. The statute of 
4 Ann. allowed several pleas, but did not extend to a 
demurrer, nor permit demurrers and pleas to the same 
matter. 

15. Rules to produce Certainty or Partionlarity of 
Issue: Hule J. JPleadings must have certainty of 
place. — It was requisite in pleading to ''lay a venue.'^ 
This meant that the declaration must allege the place 
(parish, town, or hamlet) where the facts constituting 
his cause of action arose, so that the jury could be sum* 
moned from that vicinity ; for, originally, the jury was 
selected from the neighborhood (yisne) because of their 
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sapposed knowledge of the fkots in dispute. Later, tlie 
law was changed. Jurors were then sammoned, not from 
the neighl)orhood, bat from the lx>dy of the oonntj, and 
not for their supposed knowledge of the facts, but they 
were to decide from the testimony given before them as a 
Jury. There then came to be recognized the distinction 
between local and transitory matters, and from that dis* 
tinction the classification of actions as local or tranntary. 

Local actions were those in which the principal facts 
were local, or carried with them the idea of some certain 
place. They mostly related to realty, to lands, tenements, 
and hereditaments. The principle was that in actions 
affecting realty the venue must be laid in the county where 
the lands were situated. 

TVaruitory cations were those which might be supposed 
to have arisen anywhere. They were not associated with 
the idea of place, and comprised debts, contracts, and mat- 
ters relating to personal property and personal injuries. 
In such actions the plaintiff laid his venue where he chose. 
If he laid a false venue the defendant might move to have 
it changed, — a practice which still exists in modem pro- 
cedure for a change of venue. 

16. Mtde II. Pleadings must have certainty of time, — 
In personal actions, the plaintiff must allege the time, — 
that is, the day, month, and year when each traversable 
fact occurred. But he need not generally allege the true 
time. He might ^* lay it under a videlicet^** — that is, pre- 
ceding it by the words "to wit," or "that is to say," — if 
he did not wish to be required to prove it strictly as 
alleged; but he must not allege an impossible time nor 
a time inconsistent with the facts to which it related ; 
nor could he allege a time under a videlicet, and prove 
another time, when time was the material point in the 
merits of the case. In real or mixed actions, it was 
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generally nnneoessary to allege time by day, month, and 
year, but only to show in what king's reign the matter 
arose. 

17. Sule III, The pleadings vmut show quatUyf qtsarh 
tity^ and value; and where the dedaration alleged injury 
to goods and chattels, their quality, quantity, and value or 
price must in general be stated. So in actions to recover 
real property its quality -^whether houses, lands, or other 
hereditaments, or whether pasture, meadow, etc. — must be 
specified, and also the quantity. In actions for injuries 
to real property its quality must be stated. The value, 
when stated, must be with reference to the current coin of 
the realm ; for example, ^^ twenty pounds of lawfhl money 
of Great Britain.^' Quantity must be expressed in the 
ordinary measures of weight, extent, capacity, etc. This 
rule was not always applied strictly ; and quality and quan- 
tity might sometimes be expressed in a loose and general 
way, as "two packs of flax," "a library of books," "sev- 
eral keys," etc. In such actions as debt and <M8ump8%t 
the allegations of quantity and value were not so essential 
In the latter action, the allegation was that ^^the defend- 
ant being indebted to the plaintiff for goods, etc. (without 
specifying quantity or price), undertook and promised to 
pay" a sum specified. It was not generally necessary 
that the proofs as to quantity or value should correspond 
with the averment. The pleader might allege one quan- 
tity or price and prove another ; but the verdict could not 
in general be had for more of either than was alleged. 
They were generally laid to cover the utmost that could 
be proved. The allegation of quality must be proved as 
alleged. 

18. Side IV. Pleadings must specify the names of 
persons. — The writ and declaration must both accurately 
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give the names of both parties, each described by his Chris- 
tian name and surname ; and his dignity or social rank, 
as earl, gentleman, jeoman, etc., must be given. If the 
names were not known, the fact must be stated in excuse 
for the omission. A mistake of the name of a party was 
ground for plea in abatement. But the name of a person, 
not a party, must be proved as alleged, under peril of a 
fatal variance. 

19. Hide V. JPleadings must show tide, — When any 
right or authority was set up in respect to property, real 
or personal, some title must be alleged in the partj' or in 
some one from whom he derived his authority. Under 
this rule were several of a subordinate character. 

I. It was often sufficient to allege title of possession 
only ; and this was done by alleging that they were *' the 
goods and chattels of the plaintiff," or that he was ^' law- 
fully possessed of them as his own property." Where 
title of possession was applicable, it would be sufficiently 
sustained by proof of any present, immediate interest, 
whether temporary and special, or absolute and permanent 
Where title of possession was alleged in respect to corpo- 
real or incorporeal hereditaments, it was sufficiently es- 
tablished by proving any kind of an estate in possession, 
whether in fee, fee tail, for life, or years. Title of posses- 
sion was in many cases sufficient, without showing title of a 
superior kind, as against a wrong-doer, — that is, against 
one who had committed an injury to such possession, hav- 
ing, as far as appeared, no title in himself. But this did 
not apply to the action of replevin. 

II. But when the averments of title of possession were 
insufficient, and title must be alleged, other rules of a some- 
what technical character applied, which were as follows : 
Where title, other than possession, must be pleaded, it 
should in general be alleged in its full and precise extent 
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Under this rnoBt be considered first the allegation of title* 
and secondly, the derivation of titie. (1) To allege title 
in fee simple the allegation was that the party ^^ was seised 
in his demesne as of fee," without showing the derivation 
or (as the pleaders termed it) the commencement of the 
estate. This was so, whether the fee was conditional or 
determinable. When derivation must be alleged, it was 
alleged to have been in some one ttom whom it was de- 
rived, and then it was alleged how it passed from such 
person to the one claiming to hold it. If it passed by de- 
scenty it must be shown how ; or if one claimed a superior 
title from the same source from which it was claimed by 
another, he must show that it passed to him by a prior 
conveyance or other transfer. (2) The commencement of 
a particular estate (even though a copyhold of inheritance) 
must be shown ; that is, the derivation of it must be shown 
from the last seisin in fee, and if derived by alienation or 
conveyance, the substance and effect of the conveyance 
must be set forth. But when titie was alleged by way of 
inducement only, the commencement need not be alleged. 

As to the derivation of title the following were the rules ; 
(1) He who claimed by inheritance must in general show 
how he was heir ; and if he claimed by mediate, not im- 
mediate, descent, he must show the pedigree. (2) If he 
claimed by conveyance or alienation, he must (a) show 
the nature of it, (b) which should be stated according to 
its legal effect rather than its form of words, in conformity 
to the general rule of pleading that things are to be pleaded 
according to their legal effect and operation ; (o) and when 
the nature of the conveyance was such that at common law 
it would be valid without a deed or other written instru- 
ment, no deed or instrument need be alleged ; but other- 
wise, where by the common law a deed or writing was 
necessary. Hence a devise must be alleged to be in 
writing duly executed. So conveyance by grant of things 
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that ^* lay in granf most be pleaded, as each could paM 
only by deed. One exception to this rale obtained in 
practice, however. In pleading title under a lease for 
years it was usual to plead the indenture (or written lease 
signed by both parties), although the lease at conunon 
law might be good by parol. 

III. But it was not always necessary to plead titie in 
its full and precise extent It was sometimes sufficient 
to allege a general freehold title. This was done by the 
allegation that the place was the party's oWn ** close, soil, 
and freehold." This allegation occurred in the plea called 
iiberum tenementum^ by which the defendant in trespass 
quare clatisum fregit interposed the arnvmon bar^ as it 
was called, that the locus in quo (that is, the premises) 
was his own ^' soil, close, and freehold." This allegation 
would be sustained by proof of any estate of f^:«ehold, 
whether in fee tail, or for life, or in possession or expec- 
tancy on the determination of an estate for years, but not 
of an estate in remainder expectant on a particular estate 
of freehold or copyhold tenure. 

IV. Where the pleader alleged titie in his adversary it 
was not necessary to allege it more precisely than was 
sufficient to show a liability in the party charged or to 
defeat his present claim. While bound to know his own 
title, one was not presumed to know that of his adver8ar}^ 
To show a liability in the partj' charged, it was sufficient 
in most cases to allege a titie in possession, and this 
might be supported by proof of some present interest 
or actual possession, though not an interest by way of 
remainder or reversion. In an action of debt for rent 
against an assignee of a term of years, it must be shown 
not only that he was in possession, but in as assignee ; 
otherwise he would not be liable in debt. Where a titie 
superior to that of possession must be pleaded in an 
adversary, it need be alleged only Ailly enough to show 
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liabQity. And where it was reqaUdte to show derivation 
of his estate, it was saflSdent to show snch title by a g[ue 
estate ; that is, to allege precedent title in some one else 
fh>m whom he derived it, and aver generally that the 
same estate vested in the adverse party without showing 
the manner of its vesting, as the pleader must have shown 
it if pleading a passing of such title to himself. 

y. The rule that title must be shown was subject to 
an exception. It was not necessary to show it where the 
opposite party was estopped to deny it. Thus, in an 
action for goods, etc., sold and delivered, as the buyer, 
having accepted ttom the seller and enjoyed the goods, 
could not dispute the seller's title, it need not be alleged. 
The lessor need not allege his title in an action against 
the lessee, as the latter, having taken the premises and 
held under him, was estopped to deny his title. But the 
lessee need not admit title to a greater extent than might 
authorize the lease. So, where the heir, personal repre- 
sentative, or assignee of the lessor sued the lessee, he 
must allege such title as would pass to the plaintiff, or 
entitle him to sue. The heir in that case must allege that 
the lessor was seised in fee, for this the tenant was not 
bound to admit Another exception to the rule was allowed 
by the statute of 2 Geo. II. c. 19, s. 22, but it is not 
necessary to mention it here.' 

20. ItuleVT. Pleadings miLBt sJhOw auth(>r%ty. — When 
a party justified an act under a writ, precept, or any other 
authority, he must set forth its substance and legal 
effect in his pleading. But distinctions existed as to the 
particularity with which one so justified under process : 
(1) Any person justifying under judicial process need not 
set forth the cause of action in the original suit in which 
the process issued. (2) If the officer justified under a 

^ 2 Saiinden, 284 e, n. 3; 2 Chitty, lit ed. 512. 
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writ, he need plead the writ only and not the Jadgment on 
which it was founded, for his duty obliged him to execute 
the writ without questioning the validity of the judgment. 
But a party to the suit, or stranger, not an oflSoer, so justi- 
fying, must set forth the judgment as well as the writ. 
(3) The officer justifying under the writ must show that 
it was returned, if it was a writ of which he must make 
return ; but this did not apply to a subordinate, — such 
as a deputy, — because he could not return nor compel a 
return of ^e writ. (4) Where it was necessary to plead 
the judgment of a superior court, the proceedings in the 
suit previous to the judgment need not be set forth, for 
the jurisdiction of such court is presumed. (5) Where 
the justification was founded on the process of an inferior 
English court or a foreign court, it must be shown that 
the cause of action arose within the jurisdiction of such 
court; but this was permissible in a somewhat general 
way.^ (6) An authority constituted verbally, and in a 
general way, could be pleaded in general terms. 

The allegation of authority, like that of title, must in 
general be strictly proved as laid. 

21. JiiUe VIZ In general^ tehatever is alleged must be 
alleged with certainty, — This rule was of wide application, 
and finds illustration in numberless examples, of which a 
few are here mentioned : In pleading the performance 
of a condition or covenant, it was not usually allowable to 
plead generally that the condition or covenant had been 
performed, but the time, place, and manner of the perform- 
ance of each act to be performed must be specially shown, 
unless it led to great prolixity, when in conformity to an- 
other qualifying rule a more general mode of allegation was 
permitted. Several exceptions to the rule are to be noted : 
(a) Where ije condition was for the performance of mat- 

1 Heard on Civil Pleading, 238. 
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ters set forth in another instmment, and these matters 
were in an absolute and affirmative form^ a general plea 
of performance sufficed, (b) Where a bond was oondi* 
tioned for the indemniiying of the plaintiff from the con- 
sequences of a certain act, and was sued upon, the plea 
of non damnificatus (that he had not been damnified) 
was proper mthout showing how he had been indemnified. 
(c) When in the excepted cases a general plea of perform- 
ance was pleaded, the plaintiff, in order to attain a certain 
issue, must in his replication show particularly how the 
•condition or covenant had been broken. Various other 
illustrations of this rule are given in the books.^ 

Under the general rule as to pleading with certainty 
there were certain limiting or restrictive rules which may 
be briefly stated thus : (1) It was unnecessarj' in pleading 
to state that which is mere matter of evidence, — that is, 
4such circumstances as merel}' tend to prove the facts 
alleged ; or (2) matter of which the court takes judicial 
notice, or notice ex officio, such as matters of law, public 
statutes, the meaning of English words, the legal weights 
and measures, the subdivisions of the State or kingdom, 
and a vast number of matters and events which, because 
of their general publicity, the court is presumed to know ; 
(3) matters which should come more properly from the 
other side; or (4) circumstances necessarily implied; 
or (5) what the law presumes. (6) A general mode of 
pleading was allowed where great prolixity was thereby 
avoided ; or (7) where the allegation of the other side must 
reduce the matter to a certainty. (8) But no greater 
particularity was required than the nature of the thing 
pleaded will conveniently admit. (9) Less particularity 
was required when the facts lay more in the knowledge 
of the opposite party than of the pleader, and (10) less in 
matters of inducement or aggravation than in the main 

I Steph. on FL» TjrUr's ed. 807 ; Heard on Cir. PL 343. 
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aUegattons. (11) With respect to acts valid at common 
law bat regulated by statute as to their mode of perform*^ 
anoe, it was soffident to use such certainty of allegationi 
as was sufficient before the statute ; but where a thing is- 
originally made by Act of Parliament, and required to be- 
in writing, as in case of a will of lands, it must be alleged 
to have been made in writing, and with all the circumstances 
required by the act 

22. Rules to prevent Obsouxlty and Confusion in. 
Pleading: Hule I. Pleadings must not be insensible 
nor repugnant. — An insensible pleading is one that ia 
unintelligible by the omission of material words, and the 
pleading is bad. So if it be repugnant, — that is, incon* 
;Bistent with itself, — this was ground for demurrer. But 
if the second allegation, which created the repugnancy,, 
be merely superfluous and redundant, so that it might be 
rejected from the pleading without altering materially its 
general sense and effect, it might be rejected upon the 
maxim, ^' Utile^ per inutile^ non vUicUur " (The usefhl, by 
the useless, is not vitiated). 

23. Utile II. Pleadings must not be ambiguous or 
doubtful in meaning; and when two differemJb mean-- 
ings present themselves, that construction shall be adopted 
which is most unfavorable to the pleader. — Pleadings were 
not objectionable as ambiguous or obscure, if they were 
^'certain to a common intent," though not worded with 
absolute precision. If clear enough, by reasonable in> 
tendment, this sufficed; though a better expression 
might be possible, this was not an objection. One fault 
in pleading, under the head of ambiguity, was the negar 
tive pregnant 

A negative pregnant is such a form of n^ative expres* 
sion as may imply, or embrace within it, an affirmative^ 
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or, in other words, a denial that implies an admission, or 
might have such construction ; and becaase its meaning 
was uncertain or ambiguous, the negative pr^nant was 
construed as an admission of that aflSrmative which it 
implied or might be construed to imply. Thus, a denial 
of the allegation, ^'A struck B on X Street at one 
o'clock," in the words of the allegation, ^* A did not strike 
B on X Street at two o'clock," is a negative pregnant 
with the admission that at some other time or place he 
did strike him. 

24. Etde IIL Pleadings must not be argumentative, 
but must advance their positions of fact in absolute form, 
not leaving them to be collected by inference or argument. 
Thus, in trespass for carrying away the plaintiff's goods, 
the defendant pleaded that the plaintiff never had any 
goods. ^' This is an infallible argument that the defend- 
ant is not guilty, but it is no plea." . Two affirmatives 
do not make a good issue. If it be alleged that A was 
seised in fee, and the opposite party allege that he was 
seised in tail, this is not a good issue. The traverse 
is argumentative in its nature, denying the seisin in 
fee only by inference. Nor do two negatives make a 
good issue. Thus, if A allege that B did not do a thing, 
but neglected so to do, B cannot plead that he did not 
n^lect to do the thing, but should allege affirmatively that 
he did it 

25. Sule IV. Pleadings must not he in the alter* 
native. — One cannot plead that if a thing happened it 
happened without his knowledge ; nor that the party did 
one wrong or another ; as to say that he wrote and pub- 
lished, or caused to be written and published, a libeL 
This is bad for uncertainty. To say that A broke and 
entered Blackacre or Whiteacre avers nothing positively. 
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26. Utile v. Pleadings must not be by way of re* 
eital^ hut must he positive in their form. — This means 
that it is not proper to allege that teherecu, A did a wrong 
to B ; but it is proper to aUege that he did the wrong. In 
pleading a deed it was not proper to allege that it is tcit' 
nessed by such a deed that A made a grant to B, bat it 
should be alleged absolutely that he made the grant This 
mode of setting forth the instrument with a testatum existit, 
however, was permitted where it was merely inducement 
or introductory to some direct allegation. 

27. Hule VI. Things are to be pleaded according to 
their legal effect and operation^ and in stating an instru- 
ment or other matter in pleading, its form or language 
need not be set forth, but it should be alleged according to 
its legal effect and operation. For example, if one joint 
tenant should execute to his co-tenant a deed of his inter- 
est in the joint estate, by the words '* gives, grants," etc., 
this, though in terms a grant, was in legal effect what is 
called a release ; and it should be alleged that he released, 
not that he granted And where a tenant for life or 3'ears 
grants his estate to the reversioner, this, in legal effect, 
being a surrender, it should be alleged, not that he granted, 
but that he surrendered, etc. 

2a jRule VII. Pleadings should observe the known 
and ancient forms of expression, a^t contained in approved 
precedents, — In ancient times certain forms of expression 
were essential, and certain formulae of pleadings having 
become established as sufficient and proper, it was pre- 
scribed as a rule that they be adhered to, lest new ques- 
tions might arise, and courts be required to spend much 
time in construing each pleading, if the pleader were left 
to choose his own manner of statement. The rule applied 
to those forms of most frequent and ordinary recurrence, 
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but was rather of uncertain application, as but few forms 
of expression had become so fixed by precedent as to 
admit of no variation. 

29. SuU yill. Pleadinffs should have tJheir proper 
formal commencemerUa and conclusions. — Certain for- 
mulae had become fixed, by which pleadings subsequent 
to the declaration were commenced and concluded, and 
indicated the view the pleader had taken of his plea, 
whether it was to the jurisdiction, in suspension, abate- 
ment, or bar ; and the class or character of the pleading 
depended upon its formal commencements and conclusions. 
If it commenced and concluded as a plea in bar, but con- 
tained matter only in abatement, it was a bad plea in bar 
and no plea in abatement. But if it commenced and con- 
cluded in abatement, and contained matter in bar, it was a 
plea in abatement only. 

Forms of Commencement and Conclusion of Fleas. 

Of a plea to jurisdiction, — the said C D, defendant, prays 
judgment if the court here will or ought to have farther cog- 
nizance of the plea aforesaid. 

Conclusion of a plea in abatement , — prays judgment of the 
said writ and declaration, and that the same may be quashed. 

Conclusion of a plea in abatement to the person of the plaintiffs 
— prays judgmer^t if the said A B, plaintiff, ought to be an- 
swered to the declaration aforesaid. 

Commencement of a plea in bar. — And now comes the said 

C D., defendant, by , his attorney, and defends the wrong 

and injury when and where, etc., and says that the said A B, 
plaintiff, ought not to have or maintain his action aforesaid, 
because he says [here state the matter pleaded in bar'^. 
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Conclusion of a plea in bar, — [ When the plea in bar is merely 
traverse, conclude to the country thta]: And of this, he, the said 
C D, defendant, pats himself upon the country. 

[ When the plea is of new matter by toay of confession and avoid' 
ance, conclude thus, with a verification and prayer for judgment"} : 
And this the said C D, defendant, is ready to verify. Where- 
fore he prays judgment if the said A B, plaintiff, ought to have 
or maintain his aforesaid action against him, the defendant. 

Of commencement and conclusion of a replication to plea to 
jurisdiction, — And the said AB, plaintiff, says that notwith- 
standing anything by the said C D, defendant, aboye alleged, 
the court here ought not to be precluded from having further 
cognizance of the plea aforesaid, because he says \here state the 
matter pleaded in replication']. 

Conclusion of such replication, — Wherefore he prays judg« 
ment, and that the court here may take cognizance of the plea 
aforesaid, and that the said CD, defendant, may answer, 
over, etc. 

Commencement and conclusion to a replication in abatement. 
— [Give actio non as above, and then] says that his said writ and 
declaration ought not to be quashed, because he says [here state 
what is to be pleaded in replication, and then conclude to the country 
if the replication, is merely traverse, or vjith verification and prayer 
for judgment if new matter is pleaded]. 

Commencement and conclusion to a replication in bar, —And the 

said A B, plaintiff, by , his attorney, says that by reason 

of anything in the said plea alleged, he ought not to be barred 
from having and maintaining his aforesaid action against the 
said C D, defendant, because he says [here state matter pleaded 
in replication and conclude with verification and prayer for judg^ 
ment, or to the country, as the case may be]. 

Conclusion to replication to plea in bar, in debt. — Wherefore 
he prays judgment, and his debt aforesaid, together with bis 
damages by him sustained by reason of the detention thei-eof, 
to be adjudged to him. 
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Conclusion of repiieaium to plea in hoTf in covenant — Where- 
fore he prays judgment, and his damages by him sustained by 
reason of the said breach of ooyenant, to be adjudged to him. 

Conclusion to replication to plea in ftor, in trespass. — Where- 
fore he prays judgment and his damages by him sustained by 
reason of the committing of the said trespass, to be adjudged 
to him. 

Sasne^ in trespass on the case, in assunquit — prays judgment 
and his damages by him sustained by reason of Uie not perform- 
ing of the said several promises and undertakings to be adjudged 
to him. 

Same in trespass on the case, in general — prays judgment and 
his damages by him sustained, by reason of the committing of 
the said several grievances, to be adjudged to him. 

30. Bule IX. A pleading vMch is bad in part is bad 
altogether^ — that is, if in any material part, or in reference 
to any material things which it undertakes to answer, the 
pleading be bad though otherwise unobjectionable^ it was 
open to demurrer. This rule resulted fh>m the one last 
stated, that pleadings must have their proper commence- 
ments and conclusions. A pleading was offered as an 
answer to the whole of that which last preceded it in the 
series. If it was not a sufficient answer to the whole, 
although it might be to some parts of it, or some counts or 
some one of several pleas, it was bad. Its commence- 
ments and conclusions indicated that it was an answer to 
the whole, while a part of the preceding pleading was not 
answered. The pleading, instead of being a partial an- 
swer, was deemed bad altogether. 

31. Rules to prevent Prolixity and Delay in Pleading. 
HuU I, There must be no dq>arture in pleading. — A 
departure took place when the party pleading deserted the 
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groand that he had taken in his last antecedent pleading, 
and resorted to another. It could not take place till the 
replication, and happened most frequently in the re- 
joinder. The desertion might be from a point of fact first 
taken, or it might be from a point of law ; as where the 
pleader relied in his first pleading upon the efifect of the 
common law, and in a later one on a statute or a cus- 
tom. The rule against a departure was necessary to 
prevent the retardation of the issue ; for if a ground once 
taken could be abandoned and a new demand or defence 
substituted, the parties might continue the pleadings in- 
definitely without coming to an issue. 

32. Side II. When a plea amounts to the general 
issuey it should be so pleaded. — This rule means that if 
the defendant, instead of traversing the declaration by 
the form of the general issue (heretofore explained), spe- 
cially sets up matter that merely amounts to the general 
issue, and which he might prove under the plea of the 
general issue, his plea is bad, and the plea of the general 
issue ought to be substituted. Thus, in trespass for enter- 
ing plaintiff's garden, the plea that the plaintiff had no 
garden amounts simply to a plea of the general issue of 
^^ not guilt}',*' and, therefore, should be so pleaded. In an 
action of debt for goods sold, the plea that the plaintiff did 
not bu}' them, or that the plaintiff had no goods, or that 
they were never delivered, amounts simply to the general 
issue of nil debet. Such a plea, when in the negative form, 
was faulty in being argumentative, for it rather argued 
that the former adverse pleading, which It answered, was 
untrue, than positively traversed it But a plea would be 
saved from the fault of argumentativeness, by giving 
express color, or by giving sufi9cient Implied color. The 
objection that a plea amounting to the general issue was 
not so pleaded was not a fatal one. The court could, in 
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disci^etion, allow snch special plea ; or it might, on motioni 
set it aside and substitute the general issue. The object 
of the rule was to avoid prolixity ; as the special plea oper- 
ated to retard the issue and '' make long records." 

Mule TIZ Surplusage is to he avoided. — This means 
that unnecessary matter, of whatever kind, should not be 
inserted in a pleading. Brevity and conciseness were 
regarded as the perfection of pleading, — to allege just 
enough and no more. The rule was much disregarded at 
one period in legal history, hence the cumbersome verbiage 
of some of the forms. The rule may be considered — (1) 
as prescribing the omission of all foreign matter ; an exam- 
ple of which is seen where one sues on a single covenant 
in a long deed, and sets out all the other covenants relat- 
ing to matters entirely irrelevant ; (2) as prescribing the 
omission of matter not required to be stated, such as 
matter of law, matters judicially noticed or necessarily 
implied, etc. ; (3) as cultivating brevity and avoiding pro- 
lixity in the manner of statement, and adopting a terse 
style of allegation. 

Surplusage was not ground for demurrer; the maxim 
being that Utile, per inutile, non vitiatur (The useful, by 
the useless, is not vitiated). Gross fault of this kind was 
noticed by the judges. On motion made for the purpose, 
the pleading would sometimes be referred to the master to 
have the redundant matter stricken out ; and the judges 
would sometimes direct it to be expunged at the cost of 
the offending pleader. The use of surplusage was other- 
wise dangerous. Though immaterial matter need not, as 
a rule, be traversed, yet when it so was blended with 
material matter, in needless detail of circumstance, the 
essential and non-essential together, and so connected as 
not to be separable, the opposite party might include in 
bis traverse the whole matter alleged, and the pleader who 
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had cambered his pleading with the sarplus matter might 
be compelled to prove it as alleged, in all its detail ; and 
thus he incarred greater risk of tkilure of proof or 
variance. 

33. BftsceUaneons Rules: Bule I, The declaration 
should commence mth a recital of the original writ. — This 
was a formal requirement. The form was, ''CD [the 
defendant] was summoned [or attached] to answer AB 
[the plaintiff] of a plea [of debt or trespass as the case 
might be.]" 

34. Bule IL The declaration must be cor^formcMe to 
the original writ. — This was an ancient rule and techni- 
cally applied. But it lost much of its force in later times^ 
when the practice was changed so that a variance between 
the writ and the declaration could not be pleaded in 
abatement. 

35. Bule III. The dedaralion should^ in cofidusionj 
lay damages and allege production of suit, — By '^ laying 
damages" was meant that the declaration must contain 
the allegation that the injury '^ is to the damage " of the 
plaintiff an amount which he specified. In personal 
actions that '' sound in damages," where damages are 
the main object of the suit, they were laid in a sum 
large enough to cover the whole demand. In other 
actions, they were usually laid at a small sum. '' The pro* 
duction of suit " was the use of the words, in conclusion, 
'' And therefore he brings his suit." This formerly had a 
meaning ; as anciently the plaintiff was required to estab- 
lish his declaration in the first instance before the defend- 
ant he pleaded. By his suit or following, he meant the 
persons who were ready to confirm his allegations. In 
other wordsy it was an offer to prove his statements, serv*- 
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ing much the same purpose as the verifieatioii in the later 
pleadings. 

36. ItulelV, Pleadings muit be pleaded in due order. 
— The order of pleading the defendant's pleas was as 
follows : — 

1. He might plead to the jarisdiotion of the ooart, — 
that is, allege facts showing that the court had no jurisdic* 
tion of the action. 

2. He might, after the decision of that plea, plead to 
the disability of the person, (a) of the plaintiff, — that is, 
he might plead in abatement of the action that the plaintiff 
was dead, or a fictitious person, an alien enemy, outlawed 
or attainted, or (unless he sued with others as executor) 
that he was an infant, or a feme covert suing alone, etc. ; 
or (b) of the defendant, that is, her coverture, etc., or 
other disability. 

8. He might then plead to the declaration or count. 
Anciently the defendant might demand oyer of the writ, 
and if there were a variance between the writ and count 
or declaration it might be pleaded in abatement. But this 
long since ceased to be allowed. 

4. He might next plead to the writ : (1) To the form of 
the writ, — (a) for matter apparent on the face of the writ, 
such as repugnancy or variance in the form of the record, 
want of suflScient time between the teste and return, or 
omission or mistake in the defendant's addition, either of 
estate, degree, or mystery; (b) or to matter dehors (or 
out of) the writ, such as misnomer, or that the parties sued 
as husband and wife were not married, or that one of the 
parties, plaintiff or defendant, were dead, or fictitious per- 
sons, or some other non-joinder of parties. (2) To the 
action of the writ, that the action was misconceived, pre* 
maturely brought, or sometimes that another action was 
pending for the same cause between the same parties. 
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5. To the action itself in bar thereof. In this order 
the defendant must plead, and might plead all these pleas 
successivelj', but could not plead more than one plea of 
the same kind or degree. He could not plead two pleas 
to the jurisdiction, nor two to the disability of the person ; 
but, as has been noted, he might, after the statute of 4 
Ann., plead several pleas in bar. If he passed over any 
plea in its order, he waived it, and could not, after the 
decision of a plea later in order, go back and plead it. If 
an issue in fact be taken on any of these pleas, though of 
the dilatory class only, the judgment either terminated the 
action, if the plea were successful, or suspended it, if in 
suspension. In the dilatory pleas, judgment against the 
defendant was respondeat ouster (that he answer over, or 
plead again). 

Hide F. Pleas must be pleaded with defence^ — that 
is, with a certain form of words, thus, in trespass, *^ And 

the said [defendant] by , his attorney, conies and 

defends the force and injury, when, etc." In other and 
personal actions, it was, ^^Aud the said defendant, by 

y his attorney, comes and defends the wrong and 

injury when, etc." The **when, etc.," used in the words 
of defence, supplied the place of words once inserted at 
length, viz. : ^^ When and where it shall behoove him, and 
the damages and whatsoever else he ought to defend." 
The word ^' comes " expressed the defendant's appearance 
in court. The word *' defends " imported denial of plain- 
tiflTs rights, though it did not amount to traverse. The use 
of these words and the rule requiring it, though they are 
still retained in the common-law system, were ^'verbal 
subtleties," without logic or reason to support them. 

37. Rule VT, JPleas in abatement must give the plain- 
tiff a beUer writ. — This rule meant that the defendant. 



SscT. IL] PLEADINGS IN COMMON-LAW COURTS. 45 

when pleading a mistake of form in abatement of a writ 
or bill, must correct the mistake so that the plaintiff might 
be informed how to avoid the objection. The rule was 
founded in reason. Such pleas tended to delay justice and 
were not encouraged. This rule served, too, as a criterion 
to distinguish whether matter was pleadable in abatement 
or bar. For if the plea impugned the right of action, of 
course no better writ could be given. But if a better writ 
could be given, — that is, if by correcting some error of 
form or fact the plaintiff could maintain the suit, — then 
the plea should be abatement. 

38. JRule VII. Dilatory pUaa must be pleaded cU a 
prdiminary stage in the suit — Not only must they be 
pleaded in order, but could not be pleaded after full defence, 
general imparlance, oyer, view, voucher, or plea in bar. 

39. Mule VIIL All affirmative pleadings which do 
not conclude to the country must conclude with a verijicch 
tion. — As a traverse, tendering issue to be tried bj" jury, 
must conclude to the country, so affirmative pleadings 
must conclude with another formula called a verification. 
These were two kinds, common and special, — the com- 
mon, when a jury trial was intended, and this was in 
the words, '< And this the plaintiff [^or defendant] is ready 
to verify ; " the special, when some other method of trial 
was intended, as, '^ And this the plaintiff [or defendant] is 
ready to verify by the record [or certificate]," " or when, 
where, and in such manner as the court shall order, direct, 
or appoint." This rule rested upon an old doctrine of the 
law that every affirmative pleading must be supported by 
an offer of some mode of proof. Such was not required in 
case of negative pleadings ; but it became the practice to 
conclude them with a verification when they did not con* 
fdude to the country. 
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40. Buie iX In oUpleadingB whert a deed U alleged^ 
under which the party daime or juetiflesy profert of $uch 
deed must be mctde, — In other words, he must proffer the 
deed in such a formala as this, ^^One part of which said 
indenture [or other deed], sealed with the seal of the 

said , the said plaintiff [or defendant] now brings here 

into court, the date whereof is the day and year aforesaid." 
The role applied to deeds only, — that is, to instruments 
ander seal, and letters testamentary or of administration, 
— and only when it was necessary to mention the deed in 
the pleading, and to claim or justify under it, relying on the 
direct and intrinsic operation of the deed. There were 
exceptions to the rule: (1) In pleading a conveyance 
under the Statute of Uses, it was not required to make 
profert of the lease and release, because the statute gave 
effect to them, to establish the title. (2) When the deed 
was lost or accidentally destroyed, or in the possession of 
the opposite party, profert need not be made, but the 
reason why was thus stated : '' Which said writing obli- 
gatory [or other deed] having been lost by lapse of 
time" or ''destroyed by accidental fire," or ** being in 

the possession of the said ," " the said cannot 

produce the same to the court here." The reason of the 
rule was to enable the court by inspection to judge of the 
sufficiency of the deed ; and it rested on the doctrine that 
all affirmations must be followed by some offer of proof. 

41. Rule X. All pleadings must he properly entitled 
of the court and the term. — The title consisted of a super- 
scription of the name of the court, thus : '' In the King's 
Bench," *' In the Common Pleas," *' In the Exchequer." 
The term in the title was either general, thus : '' Trinity 
term in the fourth year of the reign of King George the 
Fourth ; " or special, thus : '' Monday next, after fifteen 
daj^s of the Holy Trinity in the Q/ear of reign):* The title 
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referred to the time when the party was sapposed to 
•deliver his pleading orally in ooart, and presnmably on the 
first day of the term. When filed or delivered in vacation, 
the title was of the term last preceding. It was usual to 
^entitle generally unless the cause of action arose after the 
first day of the term, then specially as of some day later 
iiian the accruing of the action. 

42. Mule JTI. All pleadings ought to be true. — This 
:rule was not generally enforcible^ as the falsity of a plead- 
ing could not be proved till the trial. A practice grew up, 
^and was tolerated, of interposing eham plecu merely for 
«delay. The most common of these was the plea of a former 
•recovery on the same cause of action. When not in the 
usual and tolerated form, and the matter pleaded was very 
improbable and presumably intended as sham, the court 
would, on motion, supported by affidavit of its falsit}*, 
;allow judgment to be signed as for want of a plea. The 
:rule also had exceptions in the fictions allowed in some 
.pleadings, such as the declarations in ejectment and trover 
Jieretofore mentioned, and the fictitious allegations neces- 
raary to give the courts of King^s Bench and Exchequer 
Jurisdiction of actions more properly within the cogni- 
jsance of the Common Pleas. 



The foregoing is a brief statement of the rules of plead- 
ing in common-law courts. They are here spoken of as 
•existing in the past, because the codes purport to abolish 
them. But the}^ are now in use in such of the States as 
still retain the ancient system, — much modified, however, 
and shorn of their ancient technicality. In the States 
^hich have adopted the code of procedure, the rules of 
pleading that relate to the formal structure of the plead- 
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ings have been swept away. Such of them as rest upon 
principles of logical statement, and without regard to form, 
tend to produce materialitj' and certainty of issue, and to 
prevent obscurity, confusion, or prolixity, either reappear 
in the express provisions of the code, or are held by the 
courts to inhere in the new system as implied from its. 
general and comprehensive provisions. 

Before considering the code, it is now necessary to take 
a glance at the nature of courts of equity, their jurisdic- 
tion, and system of pleading. 



SECTION III. 

OF COURTS OP EQUITY. 

43. Courts of Equity and their Jurisdiction. — In the 
English system, the king was regarded as the source and 
fountain of justice, and the courts of the common law were- 
merely his aids in administering it. Their jurisdiction 
extended only to the cases and forms of action for whiek 
writs had been, or under authority might be, devised. 
The narrow range of remedial justice to which they were 
confined often compelled suitors, who found no adequate- 
remedy in the actions and proceedings which could be 
brought in the law courts, to apply to the king for a re- 
dress of their grievances. For a long time he heard these 
petitions in person, and administered an imperfect and 
not alwaj's uniform kind of equity. The number of ap- 
plicants increased as the kingdom grew, and exacted toa 
much of the ro3*al attention. It therefore became the 
practice to refer them for decision to the chancellor, wha 
was the confidential adviser of the king, especially in mat- 
ters of conscience. At length, in the twenty-second year 
of Edward IIL (a. d. 1399), an ordinance or proclamatioa 
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of the king declared his will that ** whatsoever basiness, 
relating as well to the common law of our kingdom as our 
special grace before us, from henceforth be prosecuted 
before . . . our chancellor, by him to be despatched ; and 
the other matters grantable by our special grace be prose- 
cuted before our said chancellor or our well-beloved clerk, 
the Keeper of the Privy Seal, so that they, or one of them, 
transmit to us such petitions of business which, without 
consulting us, they cannot determine, together with their 
advice thereupon, without any further prosecution to be 
had before us for the same ; that, upon inspection thereof, 
we may further signify to the aforesaid chancellor or 
keeper our will and pleasure therein ; and that none other 
do for the future pursue such kind of business before us." 
This ordinance gave rise to the Court of Chancer}', and an 
exalted jurisdiction from which has come in the progress 
of centuries the great system of equity jurisprudence. 

44. Heads of ZSquity Jurisdiction. — In the course of 
time the jurisdiction of the Court of Chancer}* became 
clearly defined, and ranged itself under the following gen- 
eral heads : Fraud, Equity so abhors fraud that it lends 
its aid to overthrow it ; to set aside contracts tainted with 
it; to compel surrender of contracts, the restoration of 
property dishonestly obtained, the cancellation of instru- 
ments or records ; to reach property held under construc- 
tive trusts, and prevent all fraud by parties or others in 
fiduciary relation. Accident, Equity relieves against the 
consequences of accident in some ^^ cases of extremity.*' 
Its aid is invoked in three cases under this head, viz. : 
(1) lost instruments ; (2) defective execution of powers ; 
(3) penalties and forfeitures, but not forfeitures imposed 
by statute against which, as a rule, equity will not re- 
lieve.^ MiBtdke, Where parties to contracts make mis- 

1 Pom. Eq. Jar. §§ 1378-1 3S3. 

4 
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takes, whereby the contract &ils to express their intent* 
equity upon dear showing will correct the mistakes and 
reform deeds or contracts to conform to actaal intent As 
against mere mistake as to plain, clear rules of law, equity 
will not generally relieve a party; but where an agree* 
ment has been made, and in reducing it to writing the par* 
ties, through mistake of law, fail to express the contract 
which they made, equity will relieve, to refoiln or cancel 
as the case may require. But the mistake of law must 
be on a material point ; and there must be no mistake in 
the legal import of the contract which was actually made. 
Where all parties act under the same misapprehension of 
the law, equity will interpose. So equity grants relief 
where one is mistaken as to his own existing legal rights^ 
interests, or relations, for in such cases his mistake is gen- 
erally one of fact, or mixed law and fact.^ Mistake of law, 
accompanied by inequitable conduct of the otlier party, or 
between parties in relations of trust, is ground for relief; 
but payments made under misapprehension of clear rules 
of law, or compromises and settlements made upon mis* 
take of legal rights, are not disturbed for mistake of fact 
or law. But mistakes of fact, when the fact is a material 
element of the transaction, not the result of the party's 
own breach of legal duty nor culpable negligence, may be 
relieved against^ Account, Mutual dealings between 
partners can be examined and adjusted only in equity. 
In other cases, where there are mutual accounts, or if on 
one side only, are complicated, or there are difficulties in 
the way of adequate relief at law, equity takes cogni- 
zance, as it does where the parties are in fiduciary rela- 
tion.' InfantSy Lunatics^ Imbeciles^ etc. In England a 
prerogative exists in the crown as the parens patricB, to be 
exercised by the Court of Chancery, for the protection of 

1 Pom. £q. Jot. §§ 841-851. * Id. §§ 852-857. 

> Id. §§ 1420-1421. 
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infants. In the United States there are special tribunals 
invested with authority to care for these helpless wards ; 
but the courts of general jurisdiction, to whom there is a 
grant of Chancery powers either by constitution or statute, 
possess inherent Jurisdiction for the care of the persons 
and property of infants ; ^ and testamentary and statutory 
guardians are under their control.* The powers of the 
chancellor to issue a writ under the great seal in the 
nature of de luncUico inquirevido^ and upon finding 
the person who was the object of inquiry insane, to 
take chaise of his property and person, are not as a 
rule inherited by American courts as part of the inherent 
equitable jurisdiction.' Married Women, Equity juris- 
diction extends to the protection of the estates of mar- 
ried women when under common-law disability. But in 
most of the United States the statutes allow married 
women to own, control, and dispose of their property as 
if sole ; and they may sue and be sued in respect to it 
in courts of law.* Specific Performance. This is an 
important head of equity jurisdiction. Equity may in 
discretion enforce the specific performance of contracts 
respecting lands, and in a few instances relating to per- 
sonalty, where damages for the breach would be inade- 
quate, and where the plaintifi* through his own failure in 
strict performance is remediless at law. Foreclosure. 
The foreclosure of mortgages, liens, and of the rights of 
pledgors is peculiar to courts of Chancery. Whatever 
the form of the mortgage or the lien, whether by reserva- 
tion in the grant, or the vendor*s lien, or the equitable 
mortgage by deposit of title-deeds, equity adapts its 
decree to the facts of the case and the rights of the par- 

^ McCord V. Ochiltree, 8 Blackf. 15; Magnire v, Magnire, 7 Dana» 
181 ; Williamson v. Berry, 8 How. 555. 

^ Inre Andrews, 1 Johns. Ch. 99 ; Ex parte Crumb, 2 Id. 439. 
s Dowell V. Jacks, 5 Jones £q. 417. « Code Ref. 23^7. 
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ties. Fartitian, In English law, the Court of Chancerj 
has concurrent jurisdiction with courts of law to compel 
partition of lands. In several of the States it is a pro- 
ceeding in equity. In most of the States, however, the 
procedure is regulated by statute, but it closely follows 
the methods of Chancery. So, co-owners of chattels or 
personal property not in its nature divisible can resort to 
equity for sale and division of the proceeds.^ In some of 
the States statutory actions are now provided. Replevin 
may be maintained where the propert}' is divisible. 
Dower. The right of dower is purely legal, and from 
earliest times a legal action has been provided for its 
recovery. In the reign of Queen Elizabeth Chancery 
began to exercise jurisdiction in aid of legal proceed- 
ings to recover dower, and since has been invoked where 
impediments stood in the way of legal remedy. It is now 
settled that equity jurisdiction is concurrent in cases of 
legal dower and dower in legal estates.' It is exclusive 
where dower is claimed in equitable estates.* In the code 
States, the action equivalent to ejectment is applicable to 
the recovery of dower.* Interpleader. Where one A 
is in custody of a thing or a fund, and 6 and C set up 
distinct claims to it, and A, the custodian, is in doubt which 
of the two makes the valid claim, he may for his own pro- 
tection file a bill in equity to bring them into court and 
compel them to litigate as between themselves. He must 
show that he has no interest in the thing or fund, and that 
he is not in collusion with either party ; that there are such 
parties and that they set up opposing claims. Trusts. 
Equity has exclusive jurisdiction over trusts and charities. 
The powers of Chancery to compel disclosure, and to 

1 Tripp V. Riley, 15 Barb. 333; Fobes v, Shattnck, 22 Id. 568; 
Wetmore v, Zabriskie, 29 N. J. £q. 62. 

3 Pom. Eq. Jar. § 1383. * See Code Ref. 69-77. 

* McMahan v. Kimball, 3 Blackf. 1. ^ See State coJes. 
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search the ooBsdenoe, are peculiarly adapted to the enforce- 
ment of trosts growing oat of relations often secret and 
confidential. SUlt Quia Timet. Bills in equity are some- 
times entertained to guard against possible or prospective 
injuries, or to protect rights fh>m fixture or contingent 
yiolation. To favor repose and tranquillity of life, equity 
holds that a man shall not be compelled to have hanging 
over him or his title, for an indefinite time, some claim or 
demand which, if established, would subject him to loss. 
He is entitled to have the matter settled at once and for- 
ever. Among the more frequent cases of bills quia timU 
are those where personal property is limited for life to one 
with an expectant interest analogous to remainder over, 
and the owner in expectancy fears that the tenant for life 
will injure, destroy, or allow the property to deteriorate. 
He applies to equity, and secures protection, compels 
securit}' to be given, etc. Bills to perpetuate testimonj', 
to remove clouds from title, and to establish lost wills, are 
in the nature of bills ^ia timet. Such bill may also be 
filed by a surety against his principal to compel him to 
pay the debt for which surety is bound.^ BiUs of Peace. 
Equity discourages a multiplicity of suits, and interferes 
to prevent them. When one has a right, and it may be 
called in question by various persons at difierent times, 
he may apply to equity for determination of the right and 
injunction against further litigation. Another class of bills 
of peace is the bill to quiet title, by one in possession 
against those who assert adverse claims. Injunction. 
Chancery exerts its power to prevent wrong or restrain 
its continuance by the injunction. The temporary injunc- 
tion is issued as a writ. The permanent injunction is 
often contained in the decree or final judgment of the 
court The instances in which injunction may be granted 
are too numerous to be here recapitulated. BiUe of Di^ 

1 Pom. Eq. Jar. § 1417, n. 
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eofi^ery. Chanoerj formerly exercised an important joris- 
diction in compelling discoverj or disclosure of facts 
resting in the knowledge of the defendant, or deeds or 
writings of which he had custody or control. The bill of 
discovery was a valuable remedy, often resorted to in aid 
of proceedings at law, as evidence could be reached by it 
not otherwise obtainable ; but the later and very general 
legislation allowing parties and others interested in suits 
to be witnesses and liable to be examined as witnesses 
at the instance of the adverse party, before as well as at 
the trial, has practically superseded the bill of discovery 
proper. 



SECTION IV. 

OF PLEADIKQS IK COURTS OF BQUIT7. 

45. Pleadings in Eqnity. — The system of pleading 
adopted in courts of equity is derived partly from the 
procedure of the civil law, which obtained in the ecclesi- 
astical courts of England, and partly from the common- 
law system. The aim of the latter system was, as has 
already been explained, to produce a single, simple issue, 
to which, if it were of fact, the proofs taken in open court 
could be directed. Only the facts, according to their legal 
effect, could be stated in the pleadings. Each form of 
action had its appropriate formulae of words in commence- 
ment and conclusion ; and the cause of action was stated 
in set phrases established by precedent, and was usually 
brief; and often the facts as alleged gave but slight inti- 
mation of the circumstances that would be proved to estab- 
lish the cause of action. 

The Chancery, adopting a diflbrent mode of trial, 
proceeded in a different mode of pleading. The whole 
case was submitted to the chancellor, or Judge of the court 
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of equity, — the pleadings of the parties, their prooft taken 
oat of court and reduced to writing, and the answer of the 
defendant, usually on oath for the purpose of '^ probing his 
conscience," — and from the whole case the chancellor 
determined what the issues were, what facts were estab- 
lished, and gave his decree upon the equities of the case, 
as gathered from all the matter before him. 

The pleadings in equity originally consisted of the bill 
of complaint, the answer (or instead of the answer, any 
plea that could be pleaded as a defence), the replication, 
rejoinder, etc., according to the common-law series ; but 
long ago the serial system went out of use, the pleadings 
now ending with a formal replication. The course of plead- 
ing and the different classes of bills will now be briefly 
explained. 

45 a. Bills of Gtomplaint. — A suit in equity, under the 
procedure of the English Court of Chancery, which was 
generally adopted in the American States prior to the code, 
is instituted by the plaintiff filing a bill of complaint. The 
plaintiff is usually called the complainant, in the Federal 
courts the complainant or plaintiff indiffereiltly. The bill 
is in substance a petition to the chancellor, or Judge of the 
court of equity, setting forth at large the grounds of the 
suit, and praying the process of the court, its subpoena, to 
bring, the defendant into court and compel him to answer 
the plaintiff's bill, and, also, for such relief by decree or 
interlocutory remedy, by way of injunction, etc., as the 
plaintiff supposes himself entitied to. 

46. Different Kinds or Classes of Bills. — After the es- 
tablishment of the Court of Chancery, its system of pro- 
cedure, at first somewhat informal and indefinite, began to 
assume form. As its Jurisdiction reached out to a vast 
range of matters, its rules and doctrines g^riadually became a 



56 THE LAW OF PLEADINO. [Chat. I 

broad and oomprehensive system of jiirispradence, supple* 
menting and supplying the defects, and in many instances 
mitigating the harshness, of the law as administered in the 
common-law courts. Its practice became systematic and 
formal, and its remedies finally arranged themselves into 
classification. Bills of complaint came to be divided into 
two great classes: I,JB%Us Original; 11, BiUa not OrigincU. 

47. I. Original Bills are those praying decree touching 
some right claimed by the plaintiff, and relate to some 
matter not before litigated in the same court by the same 
persons, standing in the same interest or relation to each 
other. Original bills are of two kinds : (1) BiUs praying 
rdief, and (2) BiUa not praying relief. In a general sense 
all bills pray relief, — that is, they seek the aid of the 
court in some matter of equitable cognizance. But the bill 
classed as one praying relief seeks a decree enforcing or 
giving effect to some right of the plaintiff in the suit, and 
deciding the merits of the controversy for the protection 
or redress of the rights or the preventing of present or 
apprehended invasions thereof. Bills not praying relief 
merely ask the aid of the court against some possible future 
injury, or to support or defend a suit in some other court 
of ordinary jurisdiction. When the court of equity thus 
lends its aid it is said to exercise assistant jurisdiction. 

48. Of Bills praying relief there are three kinds : — 

1. The most ordinary is the bill which prays decree or 
order of the court touching some right claimed by the 
plaintiff, in opposition to some right or claim of right of the 
defendant, or some alleged invasion of the plaintiff's right. 

2. Bills of Interpleader. — The bill of this class sets up 
no right or cause of action for any wrong done the plain- 
tiff, but alleges that two or more persons claim as 
against him some property, debt, or duty ; and that not 
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knowing whidi of them he ought of right to pay, or make 
deliTery to or perform the duty for, he prays that he may 
interplead them, — that is, that he may be allowed to bring 
the debt or thing into court, or deliver it to whom the 
court may order; and that the opposing claimants be 
brought into court to litigate their conflicting claims in 
respect to it, and the plaintiff discharged with his costs. 
All the relief the plaintiff prays is that the court decree 
that his bill was properly brought, and that he deliver the 
ftind or thing, if deliverable, into court, and be dismissed 
with his costs. The essential averments of the bill are : 
(a) The pluntiff must admit want of interest in the sub- 
ject-matter; (b) He must make oath that he is not in 
collusion with either party; (c) He must offer to bring 
the money or thing into court, or perform the duty as the 
court may decree ; (d) He must state his relation to the 
fund or thing and negative all interest in himself; also, 
the several claims of the parties sought to be interpleaded, 
lack of which statement is ground for demurrer ; (e) The 
bill must show persons in esse (in being) who may be 
interpleaded ; (/) The bill then prays that they be inter- 
pleaded and set forth their claims between themselves, 
and that the plaintiff be dismissed with his costs. 

3. JSills of Certiorari. — These are bills filed in a 
superior court of equity to remove a cause from a lower or 
inferior court of equity to the superior court. The bill 
must allege the proceedings in the lower court and show its 
incompetency to act, — either from lack of jurisdiction or 
because the witnesses are not within its reach, or are not 
able through age and infirmity to follow the suit there, — or 
it must show some other cause from which justice is un- 
likely to be done. In this country this bill in equity pro- 
cedure is rarely used.^ 

1 The statute of March 3, 1891 , creating the Circuit Court of Appeals, 
authorizes the Supreme Court to remove cases from the Circuit Court 
of Appeals, before the Supreme Court itself, by writ of certiorari. 
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49. Ofigiiud bills not praying r«U«f are of three kinds : 
(1) Those to perpetuate testimony; (2) Those to take 
testimony de bene esse; (8) Bills of disoovery. 

1. £iU to perpetuate the ieetimony of witnesses, who 
were old, infirm, sickly, or about to go oat of the State or 
beyond the Jorisdiction of the court, whereby the plaintiff 
would lose the benefit of their testimony in some future 
litigation or apprehended controversy, may be filed in 
equity, to the end that the testimony thus likely to be lost 
may be perpetuated of record *^ in perpetual remembrance 
of the thing/' The bill must show, *' as ground for aid : " 

(1) subject-matter as to which the testimony is needed ; 

(2) plaintiff's interest in it, and his right ; (3) some inter- 
est or asserted claim of the defendant in the res, or thing ; 

(4) the ground or necessity of preserving the testimony ; 

(5) prayer for leave to examine the witnesses named. 
Without other relief. 

This bill is filed when no suit is pending concerning the 
matters on which the plaintiff desires to take testimony, 
and is anticipatory of future actions or suits in which the 
testimony may be needed. 

In nearly idl the American States a more summary and 
expeditious method is provided by statute to perpetuate 
testimony. The procedure is by petition, notice to others 
interested, and an order of the court or Judge for the exam- 
ination and recording of the testimony.^ 

1 Sts.,— Ala. §§ 2823-2831 ; Ark. §§ 2960-2961 ; Ariz. § 1839 ; Cal. 
§§ 2083-2087 ; Col. Code, §§ 365^70; Conn. §§ 1080-1083 ; Del. c. 56 
(as to boundaries); Fla. §§ 1138-1141; Ga. §§ 3901-3905; Idaho, 
§§ 6116-6122; Ills. Hard's Sts. '91, p. 713, § 39; Ind. § 441 ; la. §§ 
4996-5001 ; Kan. §§ 4484-4490; Ky. §§ 610-616; Me. c. 107, §§ 22- 
28; Md. art. 3.%§§ 22-33; Mass. c. 169, §§ 45-64; Mich. (Howell's) 
§§ 7477-7478 ; Minn. c. 73, §§ 47-48 ; Miss. §§ 1766-1776 ; Mo. §§ 3380- 
3393; Mont. §§ 664-670; Neb. § 1113; Kev. §§ 3438-3444; N. H. 
(1891) c. 226, §S 1-9; N. M. § 2127; N. T. (Bliss's Ann. Co.) 872; N. 
Dak. §S 5317-5319; Ohio (1890), §§ 5873-5879; Okla. c. 70, §§ 24^ 
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2. The biB to take testimony de bene e$ae is filed to 
enable the plaintiff to take the testimony of persons old, 
sick, infinn, or about to depart the territorial jarisdiction 
of the ooort, where their testimony was required in some 
action or suit presently pending, either in equity or at law, 
to be used on the trial or hearing. It is taken de bene eeee 
(conditionally) to be used if the witness cannot be pro- 
duced at the trial or regular examination. This bill was 
formerly of great utility, when no machinery was provided 
in the practice, to secure such evidence, but is now of 
little use in any courts, as statutory methods have been 
provided for taking such depositions in the suit or action 
to which the testimony relates, without bill filed for the 
purpose. The procedure now is to give the opposite party 
notice stating the reason for taking the deposition, the 
time, place, etc.^ 

S7; Oie. (Hill's An. Sto.) J 634; R. I. e. 214, JS 80-^2; S. Dak. 
S§ 5317-5321 ; TeniL (Code 84) §{ 4634-4635; Tex. (Sayles') J 2218; 
Utah (1888), § 3966; Vt. §§ 1037-1042; Va. c. 172, § 40; Wash. 
(Hill's) § 1688; W. Va. c. 130, J 40; Wis. §§ 4117-4122; Wy. JS 
8066-3072. 

1 Ala. Sts. (1886) §{ 2801-2815, 3467-3470; Ariz. (1887) {§ 
1833-1853; Ark. (1884) §§ 2910, 2920-2959; CaL (Dering's Ann.) 
§§2020-2038; Col. (Rice's Co.) §§ 341-^55; Conn. (1888) §§ 1068- 
1083; Fla. (1892) § 1123; Ga. (1882) §§ 3877-^892; Idaho (1887), 
§§ 6060-6064; lU. (1891, Hnrd) p. 710, §§ 24-38; Ind. (1889, 
Mjers') §§ 448-449; la. (1888, McClain's Ann.) §§ 4972*-4994; 
Kan. (1889) §§ 4441-4448; Ey. (Carroll's Co.) §§ 163-164; Me. 
(1883) pp. 829-835; Md. (1888) p. 694, art. 35, § 25; Mass. 
(1882) pp. 987-989; Mich. (1882, HeweU's Ann.) §§ 7416-7459; 
Minn. (1891, EeUy) §§ 5154-5179; Mo. (1889) §§ 4434-4453; Miss. 
(1892, T.D. & C's. Ann.) §§ 1747-1765; Mont. (1887) §§ 678-685; 
Neb. (1892, Comp. Ann.) p. 903, §§ 372-^92; Nev. (1888, Bai. & Ham.) 
§§ 3429-^437; N. H. (1891) pp. 623-624; N. J. (1877) pp. 382-384; 
N. M. (1884) §§ 2095-2199; N.Y. (Bliss's Ann. Co. 3d ed.) pp. 1105- 
1131; N. C. (Battle's Rev.) p. 227; N. Dak. (Dak. 1887) §§ 5317- 
5322; Ohio (1890, Giaaqne), §§ 5261-5287; Okla. (1890) §§ 4455- 
4486; Ore. (1887, Hill's Ann.) §§ 812-829; Penn. (1883, Pnrd. Dig.) 



60 THE LAW OF PLEADING. [Crat. L 

8. A third class of bills not praying relief are biUs of 
discovery. At common law a party could not be witness 
for or against himself in an action at law. It often became 
necessary to file a bill of discoyery, as it is called, to 
enable the plaintiff to obtain discovery of facts material to 
his case, i*esting in the knowledge of the adverse party, or 
of deeds, muniments of title, etc., in custody of the de- 
fendant While all bills are in a sense bills of discovery 
(because they require answer of matters within the defend* 
ant's knowledge, as to the matters alleged in the bill) the 
bill of discovery is peculiarly so called because it prays 
simply the discovery of the facts or papers in the defend- 
ant's knowledge or possession, without other relief. This 
bill is usually filed in aid of proceedings in some other 
court, or to enable the plaintiff to prosecute or defend 
some other action pending, and thereby to obtain facts or 
documentary evidence to support his contention in the 
action at law. The bill of discovery, pure and simple, is 
now generally made needless or is abrogated by statutes 
which remove the disqualification of interest, and allow 
parties to be examined as witnesses in their own or the 
adverse party's behalf. Discovery can be obtained by the 
simple procedure of examination before trial, and deposi- 
tion taken, and inspection of documents called for, and 
the dilatory method of bill of discovery is now in disuse. 

50. Original BUIb of Special Blinds and Names. — Many 
original bills have come to have distinct names. Such are 
(a) bills of foreclosure wherein the mortgagee seeks to cut 

p. 728-729; R. I. (1882) pp. 585-587; S. C. (1882) §§ 2210-2212; 
S. Dak. (Dak. 1887) §§ 5317-5322; Tenn. (1884, M. & P.) §§ 5212, 
4589-4591 ; Tex. (Sayles') §§ 1816, 1825, 2218-2237; Utah (1888), §§ 
8942-3955 ; Vt. (1880) §§ 1018-1045 ; Va. (1887) §§ 3359-3368 ; Wash. 
(1891, Hill's S. & C.) §§ 1666-1679; W. Va. (1891) pp. 827-829; 
Wis. (1878) §§ 4110-4134; Wy. (1687) §§ 2609-2635. 
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off the equity of redemption of the mortgagor ; (b) bills to 
redeem, in which the mortgagor prays to redeem his prem- 
ises from the mortgage after he has broken the condition 
of the mortgage ; (c) bills to marshal assets, which are 
broaght in favor of simple contract creditors, and some- 
times by heirs, devisees, and legatees, to prevent specialty 
creditors from exhausting the personal estate of the dece- 
dent The use of this bill for this purpose is practically 
obviated by laws generally adopted in the States, which 
place specialty and simple contract creditors on the same 
footing. The principle that '* equality is equity " is often 
applied in marshalling the assets of partners, so that part- 
nership creditors shall be paid out of partnership funds, and 
individual creditors out of the individual funds of the part- 
ners. To ^^ marshal the assets " is to arrange them in due 
order, so that those applicable to one class of debts may be 
separated from those applicable to another ; (d) bills to 
marshal securities, which are brought by creditors having a 
claim or lien on one fund only to compel creditors having a 
prior lien on two or more flmds to resort to the other fund, 
thus giving both classes of creditors a share ; (e) bills of 
peace, which are brought to prevent the vexatious recur- 
rence of litigation by a numerous class of persons asserting 
against the plaintiff the same right, or to prevent the same 
individual from bringing against the plaintiff a succession 
of suits in the assertion of the same unsuccessful claim ; 
(f) bills quia timet (because he fears) are entertained by 
courts of equity to guard against some future injury, pos- 
sible or prospective, because the plaintiff fears that his 
existing rights may be subject to future invasion by parties 
setting up a hostile claim but not suing to enforce it. The 
bill quia timet seeks to insure, confirm, or guard the right. 
It is sometimes brought when personal property is held for 
life by one person, with an expectancy or remainder over 
to another. The latter brings this bill against the posses- 
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aor for life to prevent deterioration or ii^nry to the prop- 
erty, and to compel Becority to be given agiadnst the same. 
Of this species of bills are those to establish lost wills, to 
perpetuate testimony, to quiet title or remove doads from 
it Equity in such cases proceeds on the principle that 
one should not be obliged to Uve in fear^ with some claim 
or demand hanging over him or his title, for an indefinite 
time, to his harassment, which if sued upon he might de* 
feat, but which, in the fhture, under change of circum- 
stances, loss of testimony or the like, it might be more 
difiScult for him to defend. He invokes the aid of equity to 
have the question settled at once and forever. 

Bills in the NoOure of Other Sills. — There are also 
bUls in the nature of other bills, such as bills in the nature 
of supplemental bills, which are brought when the interest 
of the plaintiff or defendant wholly determines, and the 
property becomes vested in other parties. The new par- 
ties then file an original bill in the nature of a supple- 
mental bill. So a new bill of this nature may be filed, 
where new interests have arisen, either before or after a 
decree, or where relief of a different kind or upon a differ- 
ent principle from that of the original decree is required. 
Also, a bill in the nature of a bill of review is brought 
afber the decree, but before it is signed and enrolled, to 
bring before the court new matter that has been discovered 
since publication in the original cause. There is the sup- 
plemental bill in the nature of a bill of review, which sets 
up new matter and prays that the cause be reheard on 
the supplemental bill at the same time that it is heard 
on the original bill. 

51. n. Bills not Original. — It has been noted that 
an original bill is one that begins some litigation. The 
subject-matter of it, as to the same parties, has not been 
before the court. Bills not original are those in addition 
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to, or oontimuuice of, the litigation oommenoed by the 
original bilL Of this there are several classes^ or 



52. l.I7ieSupplemmtalSia.—T^\B\BftLed—(l)yithen 
there is some defect in the original bOl, from some omission 
of facts existing when it was filed ; (2) when some necessary 
party or parties have been omitted, and it is too late to 
amend the bill ; (8) when, after the suit has been decided 
on the main issaes, it is found necessary that other mat- 
ters be brought in, or a discoyery had, in order to give fUl 
effect to the decision; (4) where new eyents or matters 
haye transpired since the filing of the bill, and they refer 
to and support the rights already set forth in the biU. 
These often require the bringing in of new parties. 

The old rule in equity required that the supplemental bill 
must state anew the facts in the original bill, and then state 
all the proceedings had in the court thereon. This tends 
to such prolixity that court rules generally change it ; and 
courts will not allow a supplemental bill to be filed, except 
on leave, and then only when the defect cannot be cured 
by amendment of the original bill;^ and when allowed, 
the former bill and subsequent proceedings need not be 
stated. 

53. 2. BUU of Bevivor, — When a party to an original 
bill dies or becomes incapable, by operation of law, of 
prosecuting or defending the suit, so that the suit abates 
(that is, stops), a bill of revivor is the ancient means 
to revive it and allow it to be prosecuted or defended 
by the personal representative of the deceased or dis- 
abled party. Formerly, this bill must tell the story of 
the original bill all over again, and then state the addi- 
tional facts resulting in the abatement of the suit and the 
need of reviving it. But in later procedure this tedious- 

^ U. S. Eq. RoIm. 57, 58. 
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nes8 is dispensed with. The bill need not now repeat the 
facts set forth in the original bil ^ 

In code procedure a simpler practice obtains. The 
action is revived by a simple suggestion to the court, by 
affidavit or petition, of the facts showing the abatement ; 
and the action is revived unless the opposite party shows 
cause to the contrary. 

54. 8. Cross-bills. — Belonging to the class of bills 
not original is the cross-bill, — a kind of bill which the 
defendant files against a plaintiff. By his answer alone 
the defendant can only defend. He cannot " carry the war 
into Africa/' assuming the aggressive, and praying some 
affirmative relief. When he wishes to set up some right 
of his own against the plaintiff, or the other defendants^ 
or both together, he may file a cross-bill setting forth his 
rights in connection with the subject-matter of the original 
bill, and pray for the affirmative relief to which the whole 
case, as he supposes, may entitle him. 

So, too, the defendant sometimes files a cross-bill 
merely in aid of his defence, when to show the facts con- 
stituting his defence it is necessary to obtain discovery 
from the plaintiff of facts within his knowledge or docu- 
ments within his control. As such discovery cannot be 
obtained by mere answer, the defendant must file a cross- 
bill to obtain it. Another instance is given where the 
cross-bill may be filed, on leave of court, viz. : when it 
serves the purpose of a plea puis darreign continuance 
to bring in matters of defence which have arisen since 
the replication was filed. In Federal equity practice 
leave to answer will be given ; and resort to cross-bill to 
bring in defensive matter arising after issue joined would 
be a needless trouble.^ 

1 U. S. Eq. Rnles, 58. 

' U. S. Eq. Rules, 60. As to Federal practice relating to croes-billi, 
aee U. S. Eq. Boles, 72. 
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55. 4. BiUa of Heview. — Another bill of the claM 
not original is the bill of review. This operates in equity 
procedure somewhat as the writ of error coram nobis 
operates in oommon-law courts. It is brought to have 
the decree of the court reviewed, altered, or reversed, — 
•(a) for errors on the face of the record ; (b) for newly 
discovered evidence. 

56. 5. £iUs to impeach a decree are of the kind not 
original. Where a decree has been obtained in equity by 
fraud and imposition, the party aggrieved may file his bill 

ft 

to impeach it, setting forth the fraud ; and, if it be estab- 
lished, the court will impeach the original decree restoring 
the parties to their former status. 

57 6. £ill8 to suspend a decree^ when subsequent 
matters have arisen making it inequitable to enforce it, 
and — 

7. £ills to enforce or carry into effect a decree where 
by reason of subsequent events or by delay it cannot be 
executed without leave of the court, are of the class not 
original. 

58. The Frame of the Bill. — In the infancy of Chancery 
practice the bill was a very simple, informal petition stat- 
ing the facts. But as the jurisprudence of equity expanded, 
and the business of the court extended to more impoitant 
subjects, there being but one Court of Chancery in Eng- 
land, its practice was confined to a few solicitors; and 
they, from interest, and in accordance with the technical 
spirit of the times, gave a formal and artificial cast to the 
pleadings. In time the bill became very formal. There 
was but one general form or frame to the bill, but it was 
elaborate and technical in a high degree. In the English 
Chancery pleading, as originally adopted in this country. 
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the bill contained nine parts, each having its set fonnahft 
of introdactory words and condnsions, and the whole was 
phrased in a vexy turgid and pathetic style of ii^ared 
innocence. The parts were as follows : — 

1. The address of the biU. In England the bill wa» 
addressed to the Lord Chancellor, or such other person a» 
for the time held the great seal. In this country it is usu- 
ally addressed to the judge or justices of the court in 
which the suit is brought^ by their proper designation. In 
the United States Circuit Court it is : *' To the Honorable, 
the Judge of the Circuit Court of the United States, with- 
in and for the District of ." * 

2. The introductory part of the hillj — that is, the 
part giving the names and addresses of the plaintiffs, and 
where necessary the capacity in which they sue, whether 
in their own behalf or in the right of another, as trustees, 
executors, etc., and the names and addresses of the de* 
fendants, and the capacity or relation in which they are 
sued. In the Federal courts it is necessary in the intro- 
ductory part to allege the citizenship of the parties, in 
order to show that the court has jurisdiction by reason of 
the controversy arising between citizens of different States. 
The form, in substance, is thus : '^ A B, of [residence]^ and 

a citizen of the State of , brings this, his bill, against 

C D, of [residence'], and a citizen of the State of ,. 

and EF, of [residence'], and a citizen of the State of 

And thereupon your orator complains and 

says," etc. 

8. Hie premises or stating part of the btUy which Is a 
narrative of the plaintiff's case, or the facts on which his 
right to relief rests. He must set forth his right or title 
with certainty ; also, the wrong or grievance of which he 
complains, and every material fact to which he intends to 
offer evidence, must be stated distinctly in this part of the 

1 U. S. £q. Rules, 2a 
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bill. But it is anneoesBary and bad pleading to state here 
the evidentiary facts, the circumstances that tend to prove 
the main statement or general charge. The names of the 
parties by whom the wrong is done, and against whom he 
seeks redress, must be given. This part is the real sub- 
stance of the bill, and its sufficiency depends on what is 
herein alleged. The material facts should be alleged with 
precision. Most of the rules of the common-law system 
as to materiality, certainty, and for the avoidance of pro- 
lixity, obscurity, and concision, should be observed in 
stating the case in equity.^ Certainty to a common intent, 
however, is sufficient ; and in construing a bill it will, if 
ambiguous to an exact equipoise, usually be taken most 
strongly against the pleader. Later in these pages the 
rules of pleading in equity will be more particularly com- 
mented upon in comparison with code rules and principles. 

4. The confederacy clause j which charges that the 
defendant or defendants, with other persons unknown, but 
whose names, it is prayed, may, when discovered, be in- 
serted in the bill and they made defendants, have con- 
federated and combined together to defraud or deprive the 
plaintiff of his rights. This clause is now useless, unless 
there be an actual confederating ; and the Federal rules in 
equity allow the plaintiff at his option to omit it,' which is 
usually done, unless it Ib essential to charge such combina- 
tion with unknown parties. 

5. The charging part. This is usually begun thus: 
*'The plaintiff (or your orator) is informed and believes 
and chains," etc. It then sets forth the defences or ex- 
cuses, which the plaintiff supposes the defendant will rely 
on to justify himself in the conduct of which the plaintiff 
complains. The bill, in the cliarging part, anticipates these 
defences, — in this respect departing from the common* 

A Stor J V. Lord Windfor, S Atk. 682. 
> U. 8. £q. RoIm, 21. 
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law rale of pleading, and as has been qaaintly said, ^' leap- 
ing before one comes to the stile "^ — and sets np other 
(kcts, and even evidentiaiy facts, which defeat or render 
nugatory sach anticipated defensive matter of the defend- 
ant The evidence is stated or charged when the plaintiff 
seeks discovery Arom the defendant, or admissions from 
him in his answer, respecting sach evidentiary matter. 
But unless discovery is sought, only facts need be charged, 
and not evidence. The charging part was never indispen- 
sable.' In Federal practice it may be omitted, included 
in the stating part, or left out entirely.* 

6. The jurisdiction clause, which avers that the 
^'actings and doings and pretences of the defendant, 
alleged in the bill, are oontrarj' to equity and good con- 
science, and tend to the manifest wrong, injury, and 
oppression of the plaintiff.'* The clause then continues : 
^* In tender consideration whereof, and forasmuch as your 
orator is remediless according to the strict rules of the 
common law, and can only have relief in a court of equity 
where matters of this nature are properly cognizable and 
relievable," etc. This clause was once deemed necessary ; 
but it is mere assertion of a conclusion of law, and is now 
unnecessary. If the court has jurisdiction as shown by 
the stating part of the bill, this clause is needless. The 
bill must show it to be one of equity cognizance. If the 
court has not jurisdiction this clause is nugatory. The 
Federal Court rules dispense with it.* 

7. The interrogatory part was once deemed necessary 
to require the defendant or defendants, either together or 
separately, to answer on oath the allegations of the bill. 
It was found that the defendant usually made his answer in 
too general terms. It became usual to add to the general 

1 Sir Ralph Boyy's Case, 1 Vent. 217 

* Story's £q. PL 9th ed. § 31 ^ Langdell's Eq. Fl. J S5. 

• U. S. Eq. BolM, 21. * Id. 
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reqairement that the defendant answer the matters in the 
bill a repetition, by way of interrogatories, of those matters 
on which fhll, explicit, unevasiye answers are required. 
These inquiries are to *^ search the conscience " of the 
answering defendant. The interrogatories, when pro- 
pounded, must refer to the matters in the bill ; and if there 
is nothing in the prior part of the bill to warrant a par- 
ticular interrogatory, the defendant is not obliged to 
answer it. The interrogatories enter into minute details, 
and are like questions or cross-questions put to an unwill- 
ing witness. The Federal rules somewhat change the 
structure of a bill in this respect^ The plaintiff who calls 
on the defendant for an answer on oath makes the defend- 
ant his witness and is bound by his answer, unless he can 
overcome it by the testimony of two witnesses, or one 
witness with corroborating circumstances. For this rea- 
son, the Federal rules in equity permit the answer on oath 
to be waived by plaintiff; and in such case defendant must 
answer, but his answer merely forms an issue.' 

8. The prayer for relief , The plaintiff prays in his 
bill for the relief to which he supposes himself entitled on 
the case made out in the bill. This is called the special 
prayer. He then prays for general relief, usually in these 
words : *' And the plaintiff {or your orator) prays for such 
further or other relief as the nature of the case may require, 
and as may be agreeable to equity and good conscience." 
Both praj'ers are generally inserted in the bill, — the special 
prayer fii*st, the general following. The Federal rule ' is : 
'^ The pra3*er of the bill shall ask the special relief to which 
the plaintiff supposes himself entitled, and also shall con- 
tain a prayer for general relief; and if any injunction or 
writ of ne exeat regno, or any special order pending the 
suit is required, it shall be asked for " ^ in the bill. Relief 
ma}' be prayed in the alternative. 

1 U. 8. Eq. Rales, 40-44. * Id. 41. • Id. 21. « Id. 
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9. The prayer far prooeee coDclades the bill. In this 
the plaintiff prays for process, viz., for a writ of subpoena 
to issue requiring the defendant to appear and answer the 
matter alleged, and abide the order or decree of the court 
In Federal practice the pra3'er for process must contain 
the names of all the defendants named in the introduc- 
tory part ; and if any are infants or under guardianship 
the fact must be alleged. The general equity rule is 
that the prayer for relief and that for process must 
each contain the prayer for injunction or ne exeatj if 
asked ; ^ but the United States rule does not require such 
repetition.* 

Signature of counsel must be appended to every bill ; 
as this is considered an affirmation on his part that upon 
the instruction given him. and the case laid before him, 
there is good ground for the suit in the manner in whi(»h 
the bill is framed.' 

59. Pleadings of the Defendant : Demurrer to the Bill 

— The only pleading in equity to which there can be a de- 
murrer is the plaintiff's bill. The defendant may demur 
generally or specially, though his general demurrer must 
point out the defects in the bill. This, however, is done 
in a general way. There are several points to be noted 
with respect to the demurrer in equity : (1) The demurrer 
ma}' be to the whole or part of the bill. The defendant 
may demur to part, plead to part, answer to part, or demur 
to part and either answer or plead to the residue. And in 
Federal procedure if he demur to the whole bill, the de- 
murrer is set down for argument.^ (2) The demurrer 
must point out the defects in the bill, especially when the 

1 Story's Eq. PL 9th ed. § 44, n. 

3 U. S. Eq. Rules, 23. 

• U. S. Eq. Rules, 24 ; Story's Eq. PI. 9th ed. §§ 47, 4S. 

< U. S. Eq. Rules, 32. 
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demurrer is special or to part of the bill only. (8) Defects 
not pointed out by the demurrer are not waived. (4) If 
the demurrer states no ground it will be overmled ; but if it 
states some grounds it may be sustained on other grounds 
not specified, but which are urged on the argument ; but 
the defendant cannot have costs in such a case.^ The 
bringing new points against the bill is called demurring 
ore tenus. But there must be a demurrer on the record 
before demurrer ore tenus can be allowed.' (5) The de- 
murrer does not, as at law, admit the facts except only for 
the sake of the argument, and, if overruled, the defendant 
is still allowed to plead or answer ; and if he fail on the 
demurrer still the plaintiff must prove the facts alleged in 
his bill. (6) If the demurrer be sustained, the plaintiff 
may simply pay the costs of demurrer and have leave to 
amend his bill, if the facts of the case admit of amendment. 
There is no formal rejoinder in demurrer as in pleadings at 
law, in which the parties praj* Judgment of the pleadings 
as they stand ; but the defendant in his demurrer prays 
judgment only whether he shall be compelled to answer. 
(7) By the Chancery rules it was dangerous to plead to 
part of a bill, or answer to it and demur to another part, 
for if the demurrer extended to any part or matters in the 
bill which was covered either by the plea or answer in 
form or substance, the demurrer was held to be overruled 
by the answer. So, if the demurrer failed to cover as 
much of the bill as it might have covered, it was bad. The 
doctrine was that the plea or answer and the demurrer 
must not overlap each other, nor must there be ''gaps" 
between which the demurrer might cover.* These rules 
have been modified both in English ^ and American Federal 

1 Cooper Eq. PI. 112; Tourton v. Flower, 3 P. Wins. 370. 

2 Stor7*s Eq. PI. § 464 ; Cartwright v. Green, 8 Yes. 409. 

• Mitf. Eq. PI. 4th ed. 209, 210, 319, 320. 

* Eng. Chan. Ord. 37 ; Cr. & Phill. 379. 
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practice ; ^ and for these faults the plea is not now over- 
raled. 

60. Qronnds of Demurrer to Bills. — Demurrers, as 
has been said, may be to the whole bUl or to part of it. 
Those to the whole bill are usually demurrers to the 
relief, 

61. I. Demurrers to Relief .— These are divided into 
demurrers: (1) To tJie Jurisdiction, — (a) that the subject 
is not cognizable by any municipal court of justice ; (b) that 
it is not within the jurisdiction of equity ; (c) that some 
other court of equity has jurisdiction of the subject-matter, 
or (d) that some other court possesses the proper juris- 
diction. In Federal practice, the want of jurisdiction must 
be objected to by demurrer or plea.^ (2) To the person, — 
(a) that the plaintiff is not entitled to sue, by reason of 
some personal disability, such as that he is an infant and 
does not sue by guardian, or a married woman and does not 
sue b}' next friend, or an insane person or idiot and does 
not sue by committee, and the disability appears upon the 
face of the bill ; or (b) that the plaintiff has no title in the 
character in which he sues; (d) Alienage, bankruptc}-, 
attainder, outlawry, and conviction of felony were disabili- 
ties to sue and grounds of demurrer to the person, in old 
English practice. (3) To the substance ofthebiU. These 
are — (a) that the value in controvers}' is beneath the dig- 
nity of the court ; (b) that the plaintiff has no interest m 
the subject-matter of the suit, nor proper title to institute 
proceedings ; (c) that the bill does not show any equity in 
the plaintiff to the relief prayed for ; (d) that, though the 
plaintiff has an interest in the suit or title in the subject- 

1 IT. S. Eq. Rules, 36, 37, Jan. Term. 1842. 

> De Sobry v. Nicholson, 3 Wall. 420; Bingham v, Cabot. 3 DalL 
S82 ; Jackson v. Ashton, 8 Pet. 148. 
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matter, yet that he has no right to call upon the defendant 
to answer his demand ; (e) that there is want of interest 
of the defendant in the subject-matter ; (/) that the bill 
is to enforce a penalty or forfeiture, which courts of equity 
never lend their aid to enforce, but leave the parties to 
their remedies at law. (4) To th^fratixe and form of the 
bill. Objections to the firame and form of the bill are a 
class of demurrers to relief. They are (a) defects of 
form for uncertainty in the allegations, looseness or in- 
artificial method in the structure, or the omission of pre- 
scribed formulae, or that the bill is brought contrary to the 
usual course of the court, (b) Multifariousness ; of this 
objection more will be said in proper connection later on ; ^ 
(c) Defect or want o/ parties j and misjoinder of parties, 
appearing on the face of the bill.' For misjoinder of 
plaintiffs all the defendants may demur. If the misjoinder 
is of defendants, only those who are improperly joined 
can demur. 

62. 11. Demurrer to Discovery. — As has been noted, 
the plaintiff may in some cases be entitled only to dis- 
covery, and not to relief. In others, he may be entitled 
both to discovery and relief. When the bill shows the 
plaintiff entitled to discovery only, and he goes on to pray 
relief, the whole bill, in England, would be demurrable. 
In America the demurrer would be good as to the relief; 
but the plaintiff would still be entitled to discovery. But 
the defendant cannot demur to discovery alone when the 
discovery is merely incidental to the relief. When the 
bill is properly for discovery and relief, there may be 
appearing on the face of the bill grounds for demurrer, 
when it is apparent from the bill (1) that the discovery 
or answer to the bUl may subject the defendant to a 

1 Post, p. 220. 

2 Cockbum r. Thompeon, 16 Yesey, 325 ; Penny v. Watts, 2 Phil lift 
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penally or forfeiture, or compel him to criminate himself; 

(2) that it is immaterial to the purposes of the suit; 

(3) that it would involve the breach of some confidence 
which the policy of the law privileges fh>m disclosure ; 

(4) that the matter sought to be discovered, appertains to 
the title of the defendant, and not to that of the plaintiff; 

(5) that the defendant is a bona fide purchaser for value 
without notice. Many objections that are grounds for 
demurrer to a bill for relief apply with equal force to bills 
for discovery, viz. : (1) that the subject is not cognizable 
in any municipal court ; (2) that the plaintiff is not enti- 
tled to discovery by reason of some personal disability ; 
(3) that the plaintiff has no title in the character in which 
he sues ; (4) that the value involved in the suit is beneath 
the dignity of the court ; (5) that the plaintiff has no in- 
terest in the subject-matter of the suit, nor proper title to 
institute a suit concerning it ; (6) that, though he has such 
title and interest, he has no right to call on the defendant 
to answer his demand; (7) that the defendant has no 
interest in the subject-matter of the suit which entitles the 
plaintiff to institute suit against him ; (8) that the object 
of the bill is to enforce a penalty or forfeiture. 

Considering these as applied to bills of discovery only, 
there are the following grounds of demurrer : (1) Demurrer 
lies to discovery when the case made by the bill is one of 
which equity does not assume jurisdiction. A court of 
equity will not assume jurisdiction (a) to aid by discoverj- 
in a mandamus, quo warranto^ prohibition, or indictment, 
or of any other proceeding of a criminal nature, nor (h) in 
respect to civil rights unless they are in controversy, or to 
be litigated in courts ; nor (c) in civil matters in another 
court which itself can compel discovery ; nor (d) to sup- 
port an action that is itself against public policy. (2) De- 
murrer lies to a bill of discpvery when it is brought in aid 
of an action in another court, which action cannot be 
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maintained. If the bill shows that the action coold not 
be maintained at law, demarrer lies to the bill ; but not 
wheie the right of action is doubtfhi. The discovery must 
be material to the action in aid of which it is brought. 
(3) Demurrer lies to bill of discovery when the biU is 
brought by or against persons who are not parties to the 
action at law. (4) Another ground of demurrer to dis- 
covery is that the defendant has no interest in the contro- 
versy, and is a mere witness. (5) Another is that, though 
both plaintiff and defendant have an interest, yet that 
there is no privity of title between them that will give 
the plaintiff a right to discovery against the defendant. 

(6) A sixth ground is, the plaintiff seeks discovery, not in 
aid of his own title nor necessary thereto, but to pry into 
the title of his adversary. As to this, the doctrine is 
summed up thus: (a) the plaintiff in equity can exact 
discovery as to all matters of fact well pleaded that are 
about to come on for trial; but (b) his right does not 
extend to a discovery of the matter in which the case 
of the defendant is to be exclusively established, or to 
evidence which relates exclusively to the defendant's case. 

(7) That the discovery may subject the defendant to a 
penalt}* or forfeiture, or compel him to criminate himself. 
The doctrine is not confined to cases where the direct ten- 
dency of the discovery is to so expose the defendant ; but it 
goes to the extent of protecting him from answering any 
question which may form a link in the chain by which such 
a case could be established against him. So, where the 
plaintiff seeks discovery of matters which might subject 
the defendant to criminal prosecution, and also other 
matters, he must so separate them from each other that 
discovery can be made of the one without involving the 
other. It is now generall}^ held that where the bill charges 
fraud, involving the basest moral turpitude which does not 
amount to a public offence, the defendant is bound to make 
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discoyery. And when the liability to penalty or forfeiture 
has ceased by lapse of time, death of party, or repeal of act^ 
the objection to discovery cannot be raised by demurrer, 
as the ground of it no longer exists ; (8) that the bill 
seeks discovery from one whose knowledge of the facts 
was derived from the confidence reposed in him as coun- 
sel, attorney, solicitor, or arbitrator, or in some other 
professional character where the law holds the communi- 
cation to be privileged; (9) that the defendant has an 
equal equity with the plaintiff, and therefore is entitled 
to be protected from discovery, which will endanger or 
destroy his present rights. 

In all these cases the objection must appear on the face 
of the bill. If it does not so appear, the objection must be 
taken (as later explained) by plea. 

63. Demurrers to Bills not Original. — The causes of 
demurrer which apply to original bills apply in man}' cases 
to bills not original. (1) ^ demurrer to a supplemental 
billy or bill in the nature of a supplemental bill, may be 
filed whenever it appears on the face of the bill, (a) that 
the plaintiff has no right to file that kind of a bill, or 
(^) that the bill is not properly supplemental, aii;d that it 
makes a new and different case from the original bill, upon 
new matter. (2) Demurrers to bills of revivor ^ or those 
in the nature of bills of revivor, maj^ be filed, (a) for want 
of privity, — that is, that the one filing the bill is not the 
proper person to file a bill of revivor; (b) for want of 
sufficient interest in the party seeking to revive ; or (c) for 
some imperfection in the frame of the bill (8) Demurrers 
to bills in the nature of bills of revivor and supplement 
may be filed in the same cases that original bills might 
be exposed to demurrer. (4) Demurrers to cross-bills lie 
in cases where demurrer lies to original bills, except, it is 
said, that the demurrer for want of equit}' will not lie to 
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the cross-bill Unless the cross-bill seeks equitable relief, 
and is confined to matters in litigation in the original suit, 
it is open to demurrer. So it will be demurrable, if it is 
filed contrary to the practice of the court, as in cases 
where it is fi^ed after the publication of the testimony in 
the original suit, and seeks to take new testimony, or 
where it seeks to bring in question facts that are admitted 
in the answer. (5) Demurrers to bills of review and WU 
in the nature of review. The bill of review is founded 
upon some error upon the face of the record. If the bill 
of review (a) go into the evidence at large not stated 
in the decree, or {b) if the supposed error is one by 
which the person who brings the bill of review is not 
aggrieved, or (c) when the time has expired in which the 
bill of review may be brought, or {d) if the bill is not 
brought according to the course of the court, or (e) is not 
proper in its form and structure, demurrer lies. (6) De^ 
murrer to bW, to impeach a decree for fraud is sustainable, 
(a) when the circumstances stated do not amount to fraud ; 
{b) when it is alleged that those whose rights are affected 
were not before the court, and it appears on the bill that 
suflScient parties were before the court to bind them all. 
(7) Demurrer to bill to suspend a decree^ or avoid its 
operation, are very rare ; and there is but little in precedent 
regarding demurrers to them. Such a bill would be de- 
murrable if (a) it failed to state a case for suspension of 
the decree, or (b) the party filing the bill was not entitled 
to the suspension, etc. (8) Demurrers to bills to carry a 
decree into execution are proper in a few cases peculiar to 
themselves, viz. : (a) where the plaintiff has no right to 
the benefit of the decree ; (b) where the case made by the 
bill shows the decree to be clearly erroneous. 

The following is a sample form of a demurrer in 
equity. 
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FOBM OF DkMUBREB TO BiLL. 

Title of Cause. I 

The demarrer of C D, defendant, to the bill of com- 
plaint of A B, the above-named plaintiff. 

This defendant, by protestation, not confessing any or all the 
matters and things in the plaintiff's said bill of complaint con- 
tained to be trae, in snch manner and form as the same are 
therein set forth and alleged, doth demnr to said bill, and for 
cause of demurrer showeth, that [here set forth the grounds of 
demurrer, and conclude'] : 

Wherefore, and for divers other good causes of demurrer 
appearing in the said bill, the defendant doth demur thereto, 
and humbly prays the judgment of this court whether he shall 
be compelled to make any further or other answer to the said 
bill ; and prays to be hence dismissed with his costs and charges 
in this behalf most wrongfully sustained. 

Of Counsel for Defendant, 

Certificate of Counsel. 

I hereby certify that I am solicitor and of counsel for the 
defendant in the above entitled cause, and that in my opinion 
the foregoing demurrer of C D, defendant, to the bill of com- 
plaint herein, is well founded in point of law. 



Solicitor and of Counsel for Defendant. 
Oath bt Defendant. 



United States of America, 



District of 



^ss. 



C D being duly sworn, on oath, says that he is defendant in 
the above-entitled cause, and that the foregoing demurrer is not 
interposed to delay the said cause or any proceedings therein. 

C D. 

Subscribed and sworn to before me > 

this day of , a. d. 18 — . > 

Commissioner, 



6»0T. IV.l OF PLEADINGS IN COURTS OF EQUITY. 79 

64. Tha Dlsdalmer. — When the bill is for relief, and 
it happens that the defendant has no interest or title, 
irhere he is alleged to have one, or it is made the basis 
of a liability, but he has none, he may disclaim all interest 
But his disclaimer of interest does not always relieve him 
irom answering. Grenerally, it must be accompanied by 
Answer. The defendant may disclaim and answer, or he 
may demur to part, plead to part, answer to part, and 
•disclaim to another part of the bill. The disclaimer is in 
form a pleading, in which the defendant simply disclaims 
■all right, title, and interest to or in the matter in demand. 
It cannot be used to avoid liability nor discovery. If the 
^defendant once had an interest, but has parted with it, the 
fact must be shown by answer auxiliary to the disclaimer. 

The following is — 

The Form of Disclaimbr. 

Title of Cause. I 

The disclaimer of C D, defendant, to the bill of com. 
plaint filed against him by A B, plaintiff above-named. 

The said defendant, G D, comes and disclaims all manner 
of interest or concern in the matters alleged in said bill of com- 
plaint, and prays to be hence dismissed with his costs. 



Solicitor. 

65. Pleas in Bqnity. — As has been stated, the de- 
murrer lies when the objection to the bill is apparent on 
its face. When the objection does not appear on the 
face of the bill, the defendant must raise it in some other 
manner. Sometimes he may do it by plea, sometimes by 
answer only, and in some cases, at his option, by plea 
or answer. A plea may be defined to be a special answer 
aetting up and relying upon one or more things as a 
cause why the suit should be either dismissed, delaj-ed, or 
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barred. This is interposed, in a proper ease, to protect 
the defendant fVom answering the matters or interrogato- 
ries of the bill, and demands the Judgment of the coart 
in the first instance, whether the special matter pleaded 
does not debar the plaintiff of the right to answer which 
his bill has made apparent. Its office is, generalk, to 
decide the case upon some single, decisive point, and 
avoid the expense of answer, examination of witnesses,, 
etc. The rule obtains in equity, as it formerly' did at 
law, that pleas must be single unless the court allow» 
a double plea. 

66. Classes of Pleas. — Pleas in equity are of two 
general classes, viz. : pure pleaSj and pleas not pure^ 
of which are anomalous pleas. A pure plea is one- 
that sets up new matters, dehors the bill, affirmatively 
alleged, the effect of which is to end the controversy by 
dismissing, delaying, or barring the suit. The requisitest 
of a pure plea may be summarized as follows : (1) Iv, 
pleas in equit}^ there must, in substance at least, be the 
same strictness as in pleas at law. (2) The plea must 
follow the bill, not evade it, nor mistake its object. If 
it do not go to the whole bill, it must clearly express what 
part it does go to. This must be done with precision. 
When parts of the bill are pleaded to, part demurred to- 
or disclaimed, and part answered, the boundaries of the 
matter pleaded to must be clearly defined, for, if the plea 
covers the same ground that the answer does, the answer, 
by the old rule, *' overrules the plea." Such is not the 
effect, however, in the Federal courts, as the rigor of thia 
rule is mitigated by the court rule that no plea shall be 
held bad and overruled only because the answer of the 
defendant may extend to some part of the same matter 
as may be covered by the plea.' (8) Another requisite 

^ U. a Eq. Rules, 37. 
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of the pore plea is that it must be founded on new matter, 
not apparent on the face of the bill. This is qualified, 
however. The purely negative plea may simply deny 
facts aUc^^ in the bill. (4) It must reduce the cause 
to a single point, such as is issuable, and material to dis- 
miss, delay, or bar the bill. (5) It must be direct and 
positive, not stating facts inferentially or by way of argu- 
ment. But matters not within the positive knowledge of 
the defendant may be alleged upon information and belief. 
(6) It must clearly and distinctly aver all the facts neces- 
sary to make the plea a complete equitable defence to so 
much of the bill as the plea extends to. As at law, if 
there be ambiguity in the plea, it is taken most strongly 
against the pleader. 

67. Pleas not Pure. — While the pure plea puts for- 
ward matter of defence altogether dehors the bill, the plea 
not pure relies mainly upon matter stated in the bill, and 
negatives matters of fact stated therein. If the denials 
go to matters so material that, if true, they constitute a 
defence, the plea is a good plea. Where it goes to the 
foundation of the suit and to the title of the plaintiff, this 
is the negative plea. 

Another class of pleas not pure is that of the anomalous 
plea. This relies wholly upon matters stated in the bill, 
and negatives such as are material to the rights of the 
plaintiff; and, further, this plea requires an answer to 
support it. This plea is applicable where the plaintiff in 
his bill has anticipated the plea, and not admitting it has 
replied to it in his bill, as he may do in the charging part. 
The defendant then, if he wishes to rely upon such de- 
fence, must traverse the anticipatory matters. He there- 
fore combines with his affirmative plea a negative rejoin- 
der. His plea is partly affirmative and partly negative, 
partly setting up the new matter and partly destroying the 

6 
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allegations of the plaintifl'B bill. The anomaloua plea 
leaves each of the parties something to prove, — the de- 
fendant his aflirmative defence ; the plaintiff his affirmative 
replication set forth in his bill anticipatory to the plea. As 
to the latter, the plaintiff is entitled to discovery, and 
hence the anomalous plea must be supported by answer. 
As to the anomalous plea, it may be laid down : (1) That 
when the bill admits facts to exist that constitute the 
defendant's defence, and then states facts and circum- 
stances to avoid such defence, the plea, and also the 
answer, should contain averments which negative the 
facts and circumstances alleged in the bill. (2) The an- 
swer which supports the plea need not be put in, unless 
there are specific facts alleged in the bill, to which the 
answer is a response. (3) The answer must not extend 
beyond the facts and circumstances necessary to be dis- 
covered in support of the plea, if the plea is coupled 
with an answer to any part of the bill not covered by 
the plea, and which, bj^ the plea, the defendant declines 
to answer, for the plea will be overruled by the answer. 
So, if the defendant answer in support of his plea, when 
no answer is necessary to its support, the answer over- 
rules the plea. The reason of this rule is that the pleas 
are put in as reasons why the defendant should not 
answer ; but, if he answer, he waives the plea. This is 
the technical rule that formerly obtained and made it 
dangerous to combine a plea and answer, as any over- 
lapping spoiled the plea. The rules of court heretofore 
cited have removed this danger^ by providing that no 
plea shall be held bad, because the answer may extend 
to some part of the same matter as maj' be covered by 
the plea, nor because the plea does not cover so much of 
the bill as it might have extended to. By another rule 
in Federal practice, when the bill especially charges fraud 

1 U. S. Eq. Rules, 36, 37. 
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or oombinatioii, a plea to snch part most be aooompanied 
by an answer fortifying the plea and explicitly denying 
tlie ft'aod and combination, and the facts on which the 
charge is founded.^ 

The plea, like the demarrer, must be certified by coun- 
sel for defendant, that in his opinion it is well founded in 
point of law ; and the defendant must make oath that it 
is true in point of fact* 

68. Bands of Pleas. — Having considered pleas with 
reference to their general classes, it remains to mention 
the different sorts of pleas. They may, like demurrers, 
be either to relief or discovery. Pleas to relief are : 

1. To the jurisdiction. These simply allege that the 
Court of Chancery is not the proper court to take cogni- 
zance of the suit But the plea does not dispute the rights 
of the plaintiff. Like the demurrer, which may be inter- 
posed for want of jurisdiction,* the plea to the jurisdic- 
tion may be, (a) that the subject-matter of the bill is 
not within the cognizance of an}* municipal court of jus- 
tice ; (b) that it is not within the jurisdiction of a court of 
equity ; (c) that it belongs to some other court of equity ; 
(d) or, generally, that some other court possesses the 
jurisdiction. 

2. Pleas to the person^ which are of two kinds, viz., 
to the person of the plaintiff and to the person of the 
defendant. Formerly, (a) outlawry^ (h) attainder, (c) 
alienage, etc., could be pleaded to the person of the 
plaintiff; (d) infancy, («) coverture, (/) bankniptcy, {g) 
insolvency (when they disable a party firom suing), (Ji) 
want of character to sue, can be pleaded. Instances of 
this are when the plaintiff sues as administrator when he 
is not administrator, or trustee when he is not a trustee, 
or, heir, partner, or is a fictitious person or dead. These 

1 U. S. Eq. Roles, 32. ^ id. 31. * Ante, p. 72. 
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pleas are in the natare of pleas in abatement at law. Pleas 
to the person of the defendant are snch as that, (a) he is 
not the person he is alleged to be, or (6) does not bear 
the character he is allc^^ to bear in the bill, or (c) that 
he was bankrupt before the suit was brought, and his 
assignee ought to be the defendant^ as all his interest 
has passed to the assignee. 

3. JPleas to the Jrame of the btO^ which object to the 
bill as firamed. They bear some analogy to the plea at 
law in abatement of the writ. These pleas are — (a) that 
another suit is pending in a court of equity for the same 
matter ; (b) that there is want of proper parties ; (c) that 
the bill leads to multiplicity of suits; that the plaintiff 
has split his demand, or so framed his bill as to render 
other suits necessary; (d) that the plaintiff has joined 
and confounded in his bill several distinct matters, which 
is called multifariousness, and this fault does not appear 
on the face of the bill ; so that objection cannot be taken 
bv demurrer. 

4. JPleas in bar. These, like pleas in bar at law, go to 
defeat the right of suit They rank under three general 
heads : (1) Pleas resting on a bar created by some stat- 
ute, as, — (a) the Statute of Limitations ; (b) the Statute 
of Frauds ; or (c) some particular statute creating a bar ; 
or (d) a statute fine and non-claim, not in use in America. 
(2) Pleas of matter of record, such as a common recovery, 
a judgment at law in a court of record, or some court 
of competent jurisdiction, or a decree in equity between 
the same parties for the same cause. The exception to 
the rule that these can be pleaded in bar is that when the 
bill charges that the judgment was obtained by fraud, and 
makes that the ground for relief, the judgment cannot be 
pleaded as a pure plea ; but the fraud must be denied and 
the plea supported by answer. (3) Pleas of matter in 
pais J principal of which are : (a) the plea of release, that 
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the plaintiff has released his cause of sait ; (6) plea of 
stated accoant, — that is, that the acconnts have been 
examined, and the balance admitted, without being paid ; 
this may be pleaded in bar when the bill is filed for an 
accounting; (c) the plea of a settled account, that the 
account has been settled. Equity will not open a settled 
account except for errors or fraud, which must be spe- 
clficaUy pointed out in the bill. When so pointed out, 
the plea in bar must be supported by answer denying 
the error or fraud ; {d) plea of an award, that the mat- 
ters in the bill have been submitted to arbitrament and 
award. This plea must be supported by answer that 
the arbitrators were incorrupt and impartial; (e) plea 
of purchase for a valuable consideration, without notice 
of the plaintifTs title. In Federal procedure this may 
be set up by answer instead of plea ; ^ and the defend- 
ant is not compelled to make any further answer or dis- 
covery of his own title than would be required in any 
answer in support of such plea ; (/) plea of title in the 
defendant, — that is, that he is the owner of the premises 
claimed by the defendant. This plea is generally founded 
on a will or a convej'ance, or long, peaceable, adverse 
possession. This is often embraced in a plea of the 
Statute of Limitations, but is often good as a defence in 
equity when not within the statute, or, as the phrase is, 
when the ^^ statute has not run" or does not apply. 
Equity does not favor stale claims, nor parties who have 
long slept upon their rights. 

69. Pleas to Discovery. — Pleas to bills of discovery, 
which seek no relief, are nearly the same as those which 
have been mentioned. When demurrer to discovery would 
lie if the matters appear on the face of the bill, the plea 
can be pleaded when such matters do not so appear 

1 U. S. Eq. Roles, 39. 
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Sach pleas are — (a) to the jarisdiction, of which sufficient 
has already been explained ; (6) to the person, as in case 
of pleas to relief, already classified ; (c) to the frame of 
the bill ; and (d) pleas in bar. Pleas in bar of discovery 
most pecnliarly appropriate are — (1) that the discovery 
may subject the defendant to pains and penalties, or (2) to 
forfeiture, or (8) that it will betray professional confidence, 
or (4) that defendant is a purchaser for valuable consid- 
eration without notice. 

70. Pleas to Bills not OriglnaL — Under this head it 
may briefly be noted that pleas ma}' be made to bills not 
original: (1) To supplemental bills, and those in the 
nature of supplemental bills, where demurrer would lie 
if the objection appeared on the face of the bill, the objec- 
tion may be urged by plea, if it do not so appear. Where 
a supplemental bill is filed to bring in matter that might 
have been brought in by amendment of the bill, this is 
ground for plea when demurrer cannot lie. (2) To bills of 
revivor it may be pleaded (a) that the plaintiff is not en- 
titled to revive, or {b) that proper parties are wanting, or 
(c) that the bill is filed too late. (3) To cross-bills, gen- 
erally, all the pleas may be pleaded that original bills are 
liable to. (4) To bill of review, or bills in the nature of 
such bills, there may be pleas. When the review is sought 
on newly discovered evidence, any plea may be made which 
would have avoided its effect if in the original bill. (5) To 
bills to impeach a decree for fraud, there may be pleas of 
the decree denying the fraud, supported by an answer 
meeting the charges of fraud. (6) To bills to carry de- 
crees into execution, there may be pleas that the plaintiff 
has no right or interest in the decree, etc 

71. Sufficiency of Pleas, how decided. — The plaintiff 
may take issue with the plea by filing replication, or. 
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if he deem it iDsuffident or (as is said in oommon-law 
courts) demurrable, he merely *^8ets it down for argu- 
ment ; " that is, he has it placed upon the proper calendar 
to be brought on for argument at the next sitting of the 
court.^ If the plea is found bad it is overruledy and the 
defendlftnt must pay costs up to that period, unless the 
court otherwise direct, and must answer the bill within 
such time as the court assigns.^ 

The following illustrates the forms of pleas to a bill in 
equity : — 

Forms of Pleas to Bills. 

Tide of Cause. I 

The plea of C D and E F, defendants to the bill of 
complaint of A B, plaintiff (or, the joint and several 
plea of G Dand £ F, defendants, to, etc.). 

These defendants, by protestation, not confessing or acknowl- 
edging the matters and things in and by said bill set forth and 
alleged to be true, in such manner and form as the same are 
thereby and therein set forth, for plea to the whole of the said 
bill, or to so much and sach parts of the said bill as prays [here 
specify the part of the prayer to which the plea is directed] say: 
[here set forth the matter of the pUa^ as, for example] That previ- 
ously to the filing of said bill of complaint, and after the said 

pretended claim therein, and on the day of , A. d. 

187-, the said plaintiff did execute, under his hand and seal, and 
deliver to these defendants, a certain deed of release wherein 
and whereby he forever released and discharged them and each 
of them of and from all claims, demands, causes of action ex- 
isting in his favor against them or either of them, from the 
beginning of the world unto the said day, and particularly and 
especially of and from the claim and demand set forth in said 
bill. [Then conclude] Therefore, these defendants plead the 
said release in bar to the whole of said bill of complaint^ and 
humbly pray the judgment of this honorable court whether thej 

1 U. S. £q Boles, 33. * Id. 84. 
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oaglit to be compelled to make any further answer to the said 
bill, and pray to be hence dismissed with their costs and charges 
in this behalf most wrongfully sustained. 

Solicitor, 



Of Caufuel. 

Note. — In Federal practice there must be added to the cer- 
tificate of counsel and affidavit of verification as follows : — 

• 

Certificate or Counsel. 

I hereby certify that I am of counsel for the defendants, C D 
and E F, in the above-entitled cause, and that in my opinion 
the foregoing plea is well founded in point of law. 

Of Counsd for Defendants. 
Oath bt Defendants. 



United States of America, . 
District of . 



C D and E F being duly sworn, on oath each for himself 

says that they are the defendants named in the foregoing plea; 

that he has read the same and knows the contents thereof, and 

that the same is true, to his own knowledge. 

CD. 

EF. 
Subscribed and sworn to before me, > 

this day of , a. d. 18—. > 

J B, Commissioner, 

72. The Answer to the Bill. — If the defendant do not 
demur or plead to the bill, he must answer. The answer 
in Chancery means two things: (1) The answering the 
matters which he is called upon by the bill to answer or 
make discovery upon. He must give all the information 
he is able to give, as evidence for the plaintiff, or to aid 
the plaintiff in establishing his case. He must answer 
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tdUy. When the bill contains interrogatories, he most 
answer them fally and categorically, unless they are sucb 
as he is not required to answer. (2) Defensively meeting 
the charges of the bill. The object of the answer is to nullify 
the case made by the bill. Hence it cannot set up matters 
that are independent of the bill and not operative upon it 

73. The Form and Frame of the Anmwvr, — The 
answer is a formal writing setting forth such matters as 
the bill of the plaintiff makes necessary. It usually con- 
sists of four parts : (1) The title of the cause, indicating 
the name of the court and the parties,^ and the headings 
indicating what the paper is. (2) The ^^ preliminary 
saving," in which the defendant reserves to himself all 
rights of exception.* (d) The third part is usually the 
examination part, in which the defendant states at large 
all the matters, facts, and circumstances concerning which 
he is to make answer. Connected with this, though not 
always in this part of the answer, the answers to inter- 
rogatories propounded in the bill come in. (4) The 
defensive matters. 

^ Form of Commevobmbnt of Answeb. 



In the Circuit Conit of the United States, for the — District of 
— , in equity. 
A B, Plaintiff, 

C D, Defendant. 

The answer of C D, defendant, to the bill of complaint of 
A B, plaintiff. 



J 



^ Form of '' pRELiMiirART Saving." 

This defendant, now and at all times hereafter, saving and reserr- 
ing unto himself all benefit and advantage of exception which majr 
be had or taken to the manifold errors, uncertainties, and other imper- 
fections in the plaintiff's said bill of complaint for answer thereto, or 
unto BO much and such parts thereof as this defendant is advised is or 
are material to be answered unto, this defendant for answering says, etc 
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Without attempting any elaborate treatment of the sub* 
Ject, the following general principles may be aommarized 
as to answers: — 

BULES CONGEBMINO AmSWXBS. 

(1) The defendant need not answer where he would 
be privil^ed from answering as a witness, — as, where 
his answer woald tend to subject him to a criminal prose- 
cution, or would be the disclosure of a privil^^ed commu- 
nication. (2) The defendant need not answer immaterial 
matters ; that is, such as will not fUmish evidence mate- 
rial to the plaintifTs case, (d) When the bill calls on 
the defendant to render an account, he must, as a general 
rule, render it ; but if he shows an affirmative defence, or 
facts that defeat the equity, or show that the plaintiff is 
not entitled to an accounting, he need not give so full an 
account in such cases as in others ; as an accounting is 
generally required after the court has determined that the 
plaintiff is entitled to it, and is ordered by interlocutory 
decree. (4) It is an ancient rule that the defendant who 
submits to answer must answer fully. The rule is modi- 
fied in Federal practice, (a) by allowing defendant to 
decline answering where he might have protected himself 
from answering by demurrer ; ^ or (b) where he might have 
protected himself by plea ; ^ and (c) he may set forth in 
his answer matters of defence in bar of or to the merits 
(but not mere matters in abatement, or objections to the 
character of parties or to form) which he might have 
availed himself of by plea in bar ; and where such matters 
pleadable in bar are set up in the answer, he is not 
compellable to answer or discover any further than he 
would have been in an answer in support of such plea.' 
(5) When the bill contains a charge that the defendant 

1 U. S. £q. Boles, 44. < Id. 39. * Id. 39. 
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has docmnents in his possession of which discovery is 
sought, the defendant may deny, if he can, that he has 
the documents ; if not, he must admit them and specify 
the contents so ftally as to show whether they have or 
have not a bearing on the case. (6) The answer is gen- 
erally called for under oath. It then becomes evidence ; 
and as it sometimes so fUUy meets the plaintiflTs case, it is 
often hazardous for him to call for an answer under oath, 
since it requires two witnesses, or one witness with cor- 
roborating circumstances, to overcome the effect of the 
answer.^ Hence, it is allowed in Federal practice to waive 
the oath as to the answer altogether, or as to part of the 
interrogatories propounded in it.' (7) When interroga- 
tories are propounded in the bill, they must be answered 
fully (except as indicated in the preceding paragraph), 
and under oath unless oath be waived. The form of the 
answer varies with the questions.' (8) The answer must 
be certain and positive.^ If the fact is within the knowl- 
edge of the defendant he must answer. He is required to 
answer according to the best of his knowledge, informa- 
tion, and belief. He must do so positively, if the matters 
happened within six years ; if otherwise, he may answer 
upon remembrance and belief, if he have any.^ As to 
matters of which he has no knowledge or information, he 
may answer that as to them he is a stranger, totally 
ignorant, and unable to answer. The answer must state 
facts, not inferences, and must not be argumentative.* 

1 Story on Eq. PI. 9th ed. § 849 a. « U. S. Eq. Rule, 41. 

' The introdnctoij words are nsaallj : '' To the first interrogatory 
in said bill^ which is as follows : \here quote it], this defendant answering 
sajs : [here give answer]** 

* Devereaox r. Cooper, 1 1 Vt. 103. 

^ Bolton V. Grardner, 3 Paige, 273 ; Brooks v. Byam, 1 Storj, C. C 
296; Carj v. Jones, 8 Qa. 516. 

< Bank v. Lewis, 8 Pick. 113, 119 ; Bobertson v. Binglej, 1 McCord, 
Ch. (S. C.) 333. 
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(9) The defendant in his answer usually expressly admits 
such facts as he does not deny. The rule in equity is 
different from that at law, by which a party admits all 
that he does not traverse by denial. So, in answering the 
allegations of the biU, the defendant admits some and 
denies others. When he denies an allegation he must do 
so ezplicitljs reserving his explanation or qualification of 
his denial to the defensive part of his answer. Qualified 
denials are ususlly given thus : ^^ Saving as herein appears, 
it is not the fact that/' or '^ the defendant denies that," 
etc. When the bill interrogates as to particular circura 
stances, the defendant must answer as to them, and a 
general denial is not sufiicient ; ^ but to a general allega- 
tion a general denial is sufilcient.' The defendant need 
not deny nor answer immaterial matter.* 

73 a. Scandal or Impertinence in Pleadings in Equity. 
— Impertinence in a pleading is a species of irrelevant, 
redundant matter, not germane to the matters or cause of 
suit in the bill. It is moral impertinence, when it unneces- 
sarily imputes evil motives to any party or person, such 
as spite, unfairness, selfishness, etc. It is scandalous 
when it unnecessarily charges some party to the suit with 
some crime or immorality, such conduct being no part 
of the case made by the bill or answer. No charge, how- 
ever, is scandalous when it is necessary to be made to 
set out the case or defence. The answer may be im- 
pertinent in setting out kcBC verba that which is not 
proper, thus '^stufilng'' the pleadings, or in putting iu 
that which is mere unnecessary recital, or is contrary to 

1 High V. Batte, 10 Yerger (18 Tenn.), 335 ; Robinson v. Woodgate, 
8 Edw. Ch. 422 ; Patrick v, Blackweil, 21 Eng. L. & Eq. 48. 

a Cowlea V, Carter, 4 Ired. Eq. (N.C.) 105. 

' Utica Ins. Bank v. Lynch, 3 Paige, 210; Bailer v. Catling, 1 
Root, 310. 
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good manners. Matter that is impertinent or scandalous 
will be expunged, at the cost of the pleader guilty of it.^ 
Exceptions are taken, and it is referred to a master to 
report whether the matter be scandalous or not. 

74. Bxoeptiomi to Answers. — The plaintiff does not 
demur to an answer, as at law. He raises the question as 
to its sufficiency — whether as discovery or defence — by 
filing exceptions to it. An exception is a formal objec- 
tion, in writing, that the answer is insufficient. It may 
be in the form below, snbstantiall3\* If no exceptions are 
filed the answer is taken as sufficient. Being filed, the 
defendant must file an amended answer before the next 
rule day, or the plaintiff, on his failure to do so, '' sets the 
exceptions down for hearing." It is on the proper day 
heard by the master or the court,' and if the answer is 
found Insufficient, the defendant is ordered to put in a 
full and complete answer ; and if that be insufficient the 
plaintiff may except again. In old English practice 
a defendant who had put in four insufficient answers 

1 U. a Eq. Rules, 26. 

2 Title of Cause. I 

Exceptions taken by A B, the plaintiff herein, to the answer 
of C D, the defendimt. 

1  That said defendant has not, to the best of his knowledge, re- 
membrance, information, and belief, answered and set forth [here state 
what the point is as to which the answer is insufficient"]. 

2. That the defendant has not answered [here state the further points 
of insufficiency f and state each one separately"] , 

In all which particulars the plaintiff excepts to said answer as 
evasive, impertinent, and insufficient, and prays that the said defend- 
ant be compelled to put in a full and sufficient answer to said bill of 

complaint. — 

Plaintiff's Solicitor, 

* In English practice by the master; in Federal practice by the 
judge. U. S. Eq. Rules, 26. 
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was oommitted to prison. In Federal procedure, here, 
the plaintiff may have writ of attachment to arrest the 
defendant and have him held in costody until he prop- 
erly answers.^ The rule as to exceptions is that they must 
specifically point out the defect, and not be filed upon 
mere ^' surmise of insufficiency in general.** * The pre- 
vailing party on the hearing of exceptions to an answer 
recovers costs. 

75. The Replication. — In early practice, the plaintiff 
could specially reply to the plea or answer of the defend- 
ant But in later English and in American practice, the 
serial pleadings are dispensed with. But the plaintiff must 
file a ''general replication/' within the prescribed period, 
or such time as the court permits beyond it, or his bill is 
liable to be dismissed. The general replication is a formal 
joinder of issue, usually in the form of needless verbiage 
below.' The meaning of this jargon is that the plaintiff 

1 U. S. £q. Roles, 64. 

^ Lord Bacon's Ordinances, 52. 

* Form of Genebal Beplioation. 

Title of Cause. I 

The replication of A B, plaintiff to the answer {or plea) of 
C D, defendant. 

This repliant, saving and reserving to himself aU and all manner 
of advantage of exception which may be had and taken to the mani- 
fold errors, uncertaintieSi and insufficiencies of the plea {or answer) of 
the said defendant, for replication thereunto saith that he doth and 
will aver, maintain, and prove his said bill to be true, certain, and 
sufficient in law, and that the answer is uncertain, evasive, and insuffi- 
cient in law to be replied unto by this repliant, without this, that any 
other matter or thing in the said plea {or answer) contained, material 
or effectual in law to be replied unto, and herein and hereby well and 
sufficiently replied unto, confessed or avoided, traversed or denied, is 
true ; all of which matters this repliant is ready to aver, maintain, and 
prove as this honorable court shall direct, and humbly prays as in and 
by his said bill he hath already prayed. 
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travenes the matters in the plea or answer. This is the 
last stage of pleading in Chancery. The next step is the 
taking of testimony. 



SECTION V. 

THE CIYIL-ULW SYSTEM OF PLEADINO. 

76. Pleading "by Allegation.'' — Of this system it need 
only be explained here that it proceeds upon very different 
principles ftrom the common-law pleadings, and is unlike 
our equity system. Its peculiar features consist (1) in 
breaking the pleadings up into a number of separate para- 
graphs, called ^' allegations/' each of which contains a 
single important circumstance or principal fact toward 
^constituting the cause of action; (2) the statement in 
each allegation of all the minute subordinate facts which 
make up the evidence of the main circumstances relied upon 
to sustain the cause of action. The pleading (the com- 
plaint being called a libel) thus constructed contains — 
(1) the material or issuable facts, as the leading or prin- 
cipal allegations ; and (2) a narrative of the probative or 
evidentiary facts from which the existence of the issuable 
facts may be inferred. It discloses the whole case of the 
complainant, giving a complete account of the transaction, 
describing the situation of the parties at each stage, all 
the incidents out of which the cause of action arises, its 
final conclusion and results, and (3) a prayer for such 
relief as the complainant or libellant supposes himself en- 
titled to upon the facts stated. 

In some of the code States one feature of this system 
has been borrowed, viz. : the separation of the pleading 
into distinct paragraphs, continuously numbered^ each con- 
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taining a statement of a single material, issuable fact.^ 
The other feature of this system of pleading, the giving of 
probative matter, violates the essential, fundamental prin- 
ciple of the code system, — that material facts, not matters 
of evidence, must be pleaded. 



SECTION VL 

OF CODE PLEADIKa* 

77. The Adoption of the Reformed Procedure. — The 
principles and forms of pleading, of which an outline has 
been given in the preceding pages, were brought to the 
American colonies of English planting as a part of the 
common law. Although but few of the colonies or States 
afterwards admitted into the Union erected separate courts 
of Chancery, yet all recognized the distinction between 
primary legal and primary equitable rights, inherent in 
English jurisprudence, and between the powers and jurist 
diction of common-law courts and those of Chancery. 
While in establishing their judiciaries they delegated to 
the same judges both legal and equitable jurisdiction, no 
attempt was made to blend the two systems into one, to 
abrogate the distinction between legal and equitable rights, 
and fuse the two into one comprehensive system. And 
for more than half a century after the formation of the 
Union, there was no attempt, except in one or two States, 
to unite into one the two systems of procedure. The 
same courts, save in a few States, were given jurisdiction 
in law and equity. But in actions at law the judges sat as 
a common-law court The pleadings and proceedings 
were conducted in the main according to the established 

1 Code Ref. 108, 122, 123. 
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practice in the English courts of law. In cases of Chan- 
cery cognizance the jadges — patting off their common-law 
judicial functions — sat as courts of equity*; and the plead- 
ings and procedure, with slight modifications, followed 
those of the English High Court of Chancery. There was 
some effort to simplify the procedure. It extended, how- 
ever, but little farther than the abolition of the distinction 
between actions of trespass and trespass on the case, and 
the permitting of a plea of the general issue, coupled with 
notice or statement of special matters (which in regular 
practice would be ground for a special plea in bar), to be 
offered in evidence under it. In some States there was a 
dispensing with formal commencements and conclusions, 
protestations, special traverses, and other subtle niceties 
of the ancient system.^ The incongruities and in some 
instances the conflict of the two jurisdictions gave rise to 
much criticism. The duplex systems of remedial justice 
subjected suitors to delay, expense, and often to failure of 
justice. The legal fictions resorted to in olden times as a 
means of acquiring jurisdiction, or for using one form of 
jiction to accomplish purposes not contemplated when the 
writ was originally devised, were still used in pleading, 
and were regarded as absurdities. The fact that the judge 
sitting as a common-law court could recognize no equi- 
table rights, however intimately related to the subject- 
matter of the action before him ; that he turned out of 
court the party who sought relief in equity, when, in the 
Judge's opinion, he had ample ren^edy at law, or sent him 
from the law court to the same court sitting in equity, when 
his right was deemed an equitable one, — became a reproach 
to our judiciary. The conflict of the two systems, evi- 
denced by the court giving solemn judgment as a court of 

^ A concise statement of the statutory modifications of common-law 
pleadings in the non-code States is given in Pepper's article on 
'** Pleading/' in the Eng. and Am. Encyclopasdia. 

7 
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law on legal grounds, at one term, and then at a later 
term, sitting in equity, enjoining the enforcement of the- 
same judgment on equitable grounds, hastened the con- 
clusion that our system tolerated arbitrary distinctions, 
not resting on sound principles. A still more cogent ob- 
jection to the dual procedure was that a party sued at law- 
could not plead his equitable defences. His plea for equity- 
carried no sound to the common-law judges' ears. He- 
was driven to the Court of Chancery, or the equitable side- 
of the same court, in which he was sued at law, there to* 
bring suit, set forth the whole case, and obtain an injunc- 
tion by which the plaintiff in the legal action was paralyzed 
from proceeding farther in the suit in the law court. 
Sometimes it was necessary to call on both jurisdictions- 
to determine one controversy ; and bills in equity must be 
filed in aid of suits at law. In numerous cases the court- 
of equity — though its maxim is that it ^' delights to do- 
justice fully and not by halves," and its claim is that when 
it has jurisdiction it may give all the relief necessary to^ 
complete justice — was unable to give adequate remedy,, 
and turned the suitor over to law with his wrongs but par- 
tially redressed. 

Another difficulty often arose. Frequently there wa& 
serious doubt as to which of the courts the suitor should 
enter for his remedy*. In theory, the boundaries of the- 
two jurisdictions were well defined ; but there was mucb 
debatable land between them, where the law3'^er was per- 
plexed, knowing not whither to go for relief. At the end 
of a long and expensive litigation, prolonged by many 
dela3's, the fruitless result would be a judgment or decree 
based on the ground that the plaintiff had '^ mistaken his. 
remedy," sending him out of equity to find justice before 
the same judge at law, or vice versa. 

Another reproach to the ancient system in the common- 
law courts was the arbitrary classification of actions. If 
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the plaintiff brought his action in one form and by one 
writ, when the facts of his case required another writ, the 
mistake was fatal. Often it was perplexing in the ex- 
treme to decide whether the action was properly in ^^ tres- 
pass " or ^' case." ^ If a pleading failed to indicate by its 
technical formulae just what form of action the plaintiff had 
selected, or of what character the defendant intended his 
plea to be, — whether abatement or bar, — the mistake 
resulted in disaster. A large part of the labor of the 
courts was devoted to the hearing of arguments and the 
decision of questions of pleading based on the technical 
logic and the verbal niceties with which the science of 
pleading had been clogged in the age of the schoolmen. 

The forms of pleading in use in this country were the 
objects of merited derision. The pleadings in the days of 
Saxon simplicity were short and simple. Stated forms 
were not known. They came into £ngland with the 
formalism of the Norman conquerors, and afterwards 
grew in verbosity and the slavishness to mere form pe- 
culiar to the age of disputation upon verbal subtleties, 
better calculated to sharpen the intellect in disputation 
than to promote substantial justice. The narrow spirit in 
which the courts had construed language, and required the 
proof to correspond with the allegations in the strictest 
literal sense, led to repetitions and pleonasms, and the 
introduction of different counts stating the same cause of 
action in different forms. The pleadings came in time to 
be overladen with verbiage, uncouth phrases, and endless 
repetitions, unlike any other language, and at war with all 
the better standards of style. As Sir Matthew Hale ob- 
served, the pleaders had become ^^ somewhat too curious/' 
and that the science of pleading had ^^ degenerated from 
its primitive simplicity, the length of the pleadings, the 

^ See Scott v. Shepherd, the famous ** Sqaib CaM," 2 W. BL 89^ 
t Will. 403. 
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many and unnecessary repetitions, the many miscarriages 
of causesi have too mnch witnessed." 

In the period of their most ^^ sterile exuberance" of 
tautology and technicality the forms of pleading in use in 
England came into use in this country. Once adopted, 
the lawyers conformed to the old precedents, under the 
familiar rule that pleadings should follow the ancient and 
approved forms, preferring the path of safety, however 
devious, to the hazards of departure. They were also 
actuated, doubtless, by the vanity to parade learning and 
becloud with mystery which has characterized men in all 
professions. But the imperfections of our system of re- 
medial justice became more and more the object of animad- 
version, and finally public sentiment demanded reform. 

The movement for anything like a radical change of sys- 
tem began in the State of New York. The Constitution 
adopted in 1846 remodelled the courts, abolished the Court 
of Chancery as a distinct tribunal, uniting the legal and 
equitable jurisdictions in the same courts,^ and directed 
that the next Legislature should provide for the appoint- 
ment of three commissioners, whose dutj' should be ^^ to 
revise, reform, simplify, and abridge the rules and prac- 
tice, forms and proceedings, of the courts of record." ^ A 
commission was appointed by the Legislature in 1847, con- 
sisting of Messrs. Arphaxad Loomis, Nicholas Hill, Jr., 
and James Graham. Slight progress was made until, a 
few months later, David Dudley Field was appointed in 
place of Mr. Hill, resigned. Mr. Field entered upon the 
task, for which he was admirably endowed by nature, and 
fitted by the most thorough knowledge of various systems 
of jurisprudence. He has the constructive faculty, the 
|K>wer to organize and build systems, such as has been 
given to a few of the great founders in human society. 

1 Const. N. Y. 1846, art. xir. s. 5. 
* Id. art. xi. s. 24. 
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■> 

To this venerable jurist, now' jidt^nced in years, with his 
powers still ^^ shining in nse/*^ We are largely indebted for 
the great and beneficent change a{itl^«d^nominated ^* The 
American System of Procedure/' — a.'fl|y8^m which after 
successful application here has in matty features found 
approval and adoption in the great English ce^rts, the 
home of our jurisprudence. ' v\-* «•• 

78. The principal features of the change introddoied , 
by the code may be summarized as follows: — '•*';" 

1. The abolition of the distinction between actions atv 
law and suits in equity. 

2. The abrogation of the different forms of ordinary 
common-law actions, and of the writs by which they were 
instituted. 

3. The adoption in the main of equity rather than 
common-law doctrines as to parties : (a) In requiring the 
action to be brought in the name of the real party in inter- 
est, except in a few specified cases ; (h) in allowing one or 
more who ought to be plaintiffs, but refuse to join as such, 
to be made defendants ; (c) in applying the principles of 
the suit for inteipleader to many legal as well as equitable 
actions, and allowing a defendant to interplead parties, 
where under the former practice he might file a bill of 
interpleader ; (d) in allowing third parties who have an 
interest in the subject-matter to intervene; that is, come 
in and urge their claims and have their rights adjudicated ; 
{e) in giving the court power, of its own motion, to order 
other parties to be brought in when their presence is found 
to be necessary to a complete determination of the matters 
before it. 

4. The commencement of all actions, not by different 
and peculiar writs, as at common law, not by filing bill and 
issuing subpoena as in equit}', but by serving a simple 
notice called a summons, which is not a writ or process, 
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bat a mere notification U> tbe-defendant that he is required 
to appear and defencU. 

5. The bringing*0£jqil actions or suits (whatever their 
nature, whether le^ or equitable, or whatever their form 
in common^aw ekssification), where a right is sought to 
be enforo^ or protected, or a wrong redressed or pre- 
ventedi.}iv.one form of action, to be designated ^^a civil 
action/'v 

•^ t>;-»The abolition of all formulsB of words in pleading, 
\ \ ^ti^hd requiring the parties to state their cause of action or 
' \defenoe in a plain, concise manner, without unnecessary 
repetition. 

7. The abolition of the series of pleadings of the 
common law, substituting for the declaration at law or 
the bill in equity the plaintiffs complaint, wherein he states 
his cause of action and his demand for judgment ; substi- 
tuting also, for the pleas of the defendant at law, with 
their peculiar forms of general issue and common or 
special traverses, and their order of pleas in abatement or 
bar, and for the pleas and answer in equity, a pleading 
called an answer, in which the defendant may (a) deny 
generally all the allegations of the complaint ; or (&) deny 
specially such material allegations as he may desire to 
controvert, when he cannot deny all ; or (c) deny knowl- 
edge or information sufficient to form a belief, which is 
made a sufficient traverse to put the plaintiff to proof of 
the facts of which knowledge is so denied, (d) He may 
state any new matter constituting a defence. This may 
embrace most of the pleas of the common law ; and those 
which by the common law must be pleaded in due order — 
those in abatement or dilatory first, and in prescribed order, 
and, lastly, those in bar — may be united in the answer. 
{e) He may state any facts con8titutix])g a counter-claim. 
This allows the defendant to set up an affirmative cause of 
action to defeat or diminish the plaintiff's claim. It em- 
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braces the doctrine of " set-off/' and '^reconpment '' of the 
common-law system, and the '^equitable set-off" known 
in equity procedare, and goes much farther than any of 
them, as will be fhlly explained later on. (/) The use of 
the reply to deny or confess and avoid matter pleaded in 
the answer by way of counter-claim ; but all new matter 
in the answer not constituting a counter-claim, and all 
new matter in a reply (except in a few States), are deemed 
controverted without formal traverse or the setting up of 
any responsive matter in confession or avoidance; and 
evidence may be given tending either to contradict or 
avoid the matter thus deemed controverted, (g) The 
use of the demurrer, as at common law, to object to 
the sufficiency of any pleading, complaint, answer, or 
reply, dispensing with the ^'exceptions,'' which are used 
in equity to object to the sufficiency of the pleas and 
answer. 

8. Provisions allowing the plaintiff, under limitations, 
(a) to unite different causes of action in the same com- 
plaint, in many cases where it could not be done at 
common law; and (6) also to unite legal and equitable 
causes of action, a union formerly deemed impossible; 
also (c) provisions allowing the defendant to interpose 
legal defences to equitable actions, and also equitable 
defences to legal actions, to unite both in the same 
answer; and (d) allowing legal and equitable counter- 
claims to be united in the same answer ; also (e) provi- 
sions greatly extending the set-off and the recoupment of 
the common law, and allowing various causes of action 
growing out of set-off or recoupment, or out of the same 
transaction and other contracts, to be pleaded as counter- 
claims to diminish or defeat altogether the plaintiff's 
recovery. 

9. Provision that the plaintiff by verifying (that is, 
making oath) to his complaint can compel the defendant 



104 THE LAW OF PLBADINO. [Chjop. I* 

to yeiiiy his answer, thus shatting oat the latter from 
interposing sham or false defences. 

10. Ftovision for yarioas auxiliary or provisional reme- 
dies in actions, such as arrest and bail in certain actions 
founded in tort, attachment and garnishment in actions to 
recover debts ; and in actions in the nature of replevin or 
detinue, a method for the immediate delivery of the prop- 
erty to the pltAn^ff pendente lite (or, while the strife is 
pending), and injunction to restrain acts, or the continu- 
ance of acts or omissions which would render the judgment 
ineffectual. 

11. The abolition of the action for mere discovery to 
obtain facts in the knowledge or documents in the pos- 
session of the other party in aid of the prosecution or 
defence of actions, and in lieu thereof a pro\ision that 
the adverse party may be examined by his opponent 
before or at the trial, the testimony so taken not to be 
conclusive, but to be open to rebuttal by the party call- 
ing it out. This was supplemental to the change in the 
common-law rule to allow parties to testify in their own 
behalf. 

12. Without affecting the right of trial by jury, declared 
inviolate by constitutions in cases where it previously 
existed, the code provides for one mode of trial : (a) by 
oral examination of witnesses, or taking their depositions 
beforehand, de bene esse, and reading the same upon the 
trial, when the witnesses cannot be present ; (ft) the jury 
to try issues of fact in such actions as were formerly tri- 
able by jury ; (c) equitable issues to be tried by the court ; 
(d) matters involving the examinations of long accounts 
to be triable by referees, the judge having power to order 
such reference against the consent of the parties. 

13. Provisions in aid of amicable controversies, (a) 
whereby they may submit a controversy without action 
to the court upon an agreed statement of facts, and accom- 
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panying oath that the controversj is real and the submis- 
Bion in good faith ; and (b) proyisions also for arbitration 
and the rendition of a judgment by the court upon the 
award of the arbitrators. 

14. The rendition of the judgment in one general, uni- 
form manner, but the relief given to be damages, specific 
recovery of goods or lands, or any relief that can be given 
by a law court or court of equity. The nominal distinc- 
tion between a judgment and decree is dispensed with. 

15. The abrogation of the different forms of writs 
to carry judgments into effect, and the adoption of one 
execution which is in form and mandate adapted to the 
enforcement of the judgment, where a ministerial officer 
is necessarily employed in its enforcement. 

Note. ~~ The student of Code pleading will find it well worth while 
to read the interesting treatise of Charles M. Hepburn on the Historical 
Deyelopment of Code Pleading, in which the moTement for statutoij 
reform in pleading is traced from the Statute of Westminster II. down 
to the New York Code of 1848, and its adoption or partial adoption in 
the several States. Justice is done in this work to the influence of 
Jeremj Bentham. '* I do not know a single law reform/' sajs Sir 
Henrj Maine in 1874, " which cannot be traced to his influence." 

Note. — As to the effect of the Code in abolishing the old system of 
pleading and permitting only those prescribed by it, see KoUoch v. 
Scribner, 98 Wis. 104 ; New York S. & T. Co. v. Saratoga, etc. Co. 88 
Hun, 569. In Wisconsin, by the recent revision a cross-complaint is 
now permissible (R. S. 2656 a). But in New York such is not permis- 
sible. 88 Hun, 569. On the general subject, see Pomeroj't Bemtdias 
and Remedial Bights or Code Remedies, {{ 2S-42. 
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PART L 

ACTIONS UNDER THE CODEL 



CHAPTER I. 
THE CIVni ACTION. 

79. The GItII Aotlon of the Code — The code of New 
York, as originaUy adopted, declared, ^^the distinctiond 
between actions at hiw and suits in eqaity, and the forms 
of all sach actions and suits heretofore existing, are 
abolished ; and there shall be in this State hereafter but 
one form of action for the enforcement or protection of 
private rights and the redress of private wrongs, which 
shall be denominated a civil action." ^ With slight verbal 
changes the above provision has been enacted in most of 
the States and Territories which have adopted the reformed 
procedure.' 

The States of Kentucky, Iowa, Arkansas, and Oregon, 
by their statutes, have abolished the forms of actions at 
law, but keep proceedings in equity distinct, in form at 
least.* 

The first inquiry suggested by this sweeping provision 
is. What is intended by the abolition (1) of the distinctions 
between actions at law and suits in equity, and (2) of the 
forms of all such actions? It is not intended to diminish 
or affect any right, primary or remedial Every remedy 
and every kind of redress that a suitor could have ob- 
tained before by some one of the forms of actions at law, 

1 N. T. I 69 (3339). 'CodeBttLa. ^Id-S. 
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or by suit in equity, he may still obtain in exactly the same 
kind and measure, under ^^ the civil action." The names 
and forms are abolished. The rights that were formerly 
known as l^al are still legal rights ; the equitable rights 
still retain that designation. No attempt is made to fuse 
the two systems of law and equity into one hom<^eneous 
whole. But the distinction between actions and suits is 
done away with; and the suitor whose right has been 
invaded, or who is entitled to seek a remedy in judicial 
proceedings, institutes, not an action at law in name, nor 
a suit in equity, but '^ a civil action." 

The dififerent farms of actions at law are no longer 
known. There is no inquiry whether the action is cove- 
nant or assumpsit, trespass, trover, or case. Disencum- 
bered of all arbitrary forms or classification, the action is 
instituted by the service of the summons. The complaint 
or petition states the cause of action. If it entitles the 
plaintiff, according to the whole law of the land applicable 
to the case, to any relief, the appropriate relief may be 
granted.^ The judgment may give a remedy that is legal 
in nature or equitable, or a blending of both in a proper 
case for such blended relief. But if the action is one 
that would have been trespass under the old classification, 
facts must be alleged and proved that would entitle the 
plaintiff to recover in an old action of trespass. Though 
the forms are abolished, the essential differences still 
remain; and there is a natural classification, which the 
codes fhlly recognize ; ' and regard is still had in the appli- 
cation of l^;al and equitable principles, according to the 
case stated. But the court does not consider the name of 

1 Dodson V, Peazce, 12 N. Y. 156, 165 ; Ciary v. Goodman, 12 N. T. 
266, 268; Trooit v. Davis, 31 Ind. 34, 39; Wiggiofl v, McDonald, IS 
Cal. 127. 

> Bonesteel v. Bonenteel, 28 Wis. 245; Andenon v. Caae, Id. 505; 
Reabent v. Joel, 13 N. T. 488. 
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the action, nor require any of the forms or language in the 
pleadings by which formerly the different actions were 
distingaished.^ 

The plaintiff, in his complaint (or petition as it is called 
in some of the codes) states the facts constituting his 
cause of action, and then demands such judgment as he 
supposes himself entitled to. He may erroneously demand 
equitable relief, when his case stated is one for legal 
remedy only, or a legal remedy when equitable relief is 
applicable. His mistake in the demand for judgment does 
not preclude him from the proper relief in a litigated case. 
On the trial he is awarded such remedy as the facts alleged 
and proved entitle him to, regardless of the erroneous de- 
mand. The peril of an improper demand for judgment is 
that if the defendant do not answer, the relief cannot 
exceed that demanded in the complaint.^ 

80. The Union of Legal andlSqnitable Causes of Action 
and Remedies. — One of the grounds of objection to 
the former procedure was that when legal and equitable 
rights were involved in the same transactions, and there- 
fore a party had both legal and equitable rights arising 
out of the same contracts, transactions, or subject-matter, 
he could not always obtain his relief in one judicial pro- 
ceeding. He must ''sort out'' his invaded rights, and 
resort to equity for equitable redress, to law for legal 
redress. He could not unite his two causes of action in 
one pleading. The lawyers of the old school deemed such 
a union impossible. One of the objects of the codes is to 
permit such uniting. The language of the codes is: 
''The plaintiff may unite in the same complaint [or peti- 
tion] several causes of action whether they be such as 
were formerly denominated legal or equitable, or both," 

* Wright V. Wright, 54 N. T. 487. 
S Poit, p. 210 ; Code Bet 260. 
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in certain cases and with reference to classes of cases to 
be fully considered further on.^ 

Abstractly considered, it is possible to combine or unite 
legal and equitable rights in one litigation, as follows : 

(1) A legal and an equitable cause of action may be 
alleged, and a legal and equitable remedy be obtained. 

(2) A legal and equitable cause of action may be alleged, 
and the one remedy obtained may be legal or equitable. 
(8) A cause of action equitable in nature may be alleged, 
and a legal remedy be given. (4) A legal cause of action 
may be alleged, and an equitable remedy obtained. (5) In 
a legal action, the plaintiff may set up an equitable right 
or title to support his contention and obtain his remed3\ 

In administering the code, the courts have gone very far 
toward permitting all these combinations. It will here be 
attempted to indicate how far and how generally the union 
of remedies has been effected. 

In the first class of cases, — viz., the uniting of legal and 
equitable causes of action, seeking as to one legal, and as 
to the other equitable remedy, — later consideration of the 
subject will be given under the head of Joinder of Causes 
of Action.^ Under the other classes thus theoretically 
arranged may be instanced : — 

1. In cases where equitable rights exist to have deeds 
or contracts reformed, to correct mistakes in them and 
make them express the real intent of the parties, the 
courts under the code have generally allowed the con- 
tract or deed to be reformed, which is an equitable remedy, 
and then allowed a recovery upon it of damages for its 
breach,* in the same action, which is a legal remedy. 

1 Post, p. 168; Code Ref. 109-124. > Code Ref. 109-1S4. 

* BidweU v. Aitor Int. Co. 16 N. Y. 263 ; Phillips v. Gorham, 17 N. 
Y. 270; McNeady v. Hyde, 47 Cal. 481, 483 ; N. Y. Ins. Co. v, Ins. Co. 
23 N. Y. 357 ; Maher v. Ins. Co. 6 Hon, 353 ; 67 N. Y. 283; Ins. Ca 
V. Wall, 31 Ohio St. 628. 
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2. In cases where the plaintiff allies a cause of action 
entitling him to equitable reUef, and upon the trial it is 
found impracticable for the court to give equitable relief, it 
will nevertheless retain the case and give damages, which, 
strictly speaking, are l^al relief. The most familiar in- 
stance of this is the suit for specific performance of con- 
tracts to convey lands. If on the trid it appears that the 
defendant cannot specifically perform by reason of defec- 
tive title, or some other cause, the court will retain the 
case and give damages for the breach of the contract^ If 
the plaintiff had sued only for the damages he must for- 
merly have gone into a law court' 

In the two classes of cases above mentioned, there is, 
and long has been, clear equity jurisdiction to do the same 
thing. Courts of Chancery often give legal relief when for 
some cause unknown to the plaintiff when he brings his 
bill, equitable relief cannot be granted.' 

3. When one sues on a contract, to reform it so as to. 
increase the amount he is entitled to recover upon it, and 
also to recover such increased amount ; and it appears on 
the trial that he is not entitled to reformation, — he may 
still recover the amount due. The equitable relief here is 
denied, but such legal relief as he might have recovered at 
law is given, notwithstanding the equitable nature of the 
action.^ And when one brings action praying special 
equitable relief, and fails to establish his right to such 
relief, but the facts alleged in his complaint entitle him 
to legal relief, he will be given it* A contrary view 
now obtains in Wisconsin, and is adhered to strongly 

1 Milkman v. Ordway, 106 Mass. 232 ; Ftekbnnt v. Van Cortlandt, 
1 Johns. Ch. 273 ; Hopkins v, Oilman, 22 Wis. 476 ; Woodman v Frae- 
man, 25 M«. 531, 532, 543. 

s Hatch 9. Cobb, 4 Johns. Ch. 273. * Id. 

* N. Y. loe Co. V, Ins. Co. 23 N. Y. 357, 35a 

• Matqnal v. Matqnal, 12 N. Y. 336; White ». L/oa, 42 CaL 279. 
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by that ooart^ Bat in these cases the right to legal relief 
depends entirely upon the fact that the allegations of the 
complaint or petition show that it is a case for legal, 
not equitable relief, and therefore — 

4. When the complaint or petition states a case for, 
and demands equitable relief only, and on the trial no case 
for equitable relief is proved, but facts not aUeged are 
proved, upon which the plaintiff would be entitled to legal 
relief, if duly alleged, he will not be allowed to amend his 
pleading so as to change the nature of his cause of action 
and have his legal remedy,^ unless the adverse party con- 
sent to such amendment.* 

(Conversely, a pleading which sets up facts entitling to, 
and prays, legal relief cannot be amended to allow equit- 
able relief not alleged but proved on the trial.^ The 
great liberality of amendment under the code does not 
-extend to allowing the plaintiff to so amend as to substan- 
tially change his cause of action.* Neither at law,* nor in 
equity,' under the former practice, could this be permitted. 

5. Equitable relief and legal damages may be prayed 
in the alternative ; and if it be impossible to grant the 
equitable relief, the legal damages will be given.* But 
the demands must be consistent with each other.* 

6. In a legal action it has been permitted to set up or 
rely upon an equitable title to sustain a right to recovery 

1 Horn v. Ladington, 32 Wis. 73 ; Leonard v. Rogan, 20 Wis. 542 ; 
Stroebe v. Fehl, 22 Id. 337, 348 ; Denner i;. Rj. Co. 57 Wis. 218. 

2 Emery v. Pease, 20 N. Y. 62, 64; Reeder i;. Sayre, 70 N. Y. 190. 

* Lawe ». Hyde, 39 Wis. 345. 

* Drew V. Ferson, 22 Wis. 651 ; cf. with Emery v. Pease, 20 N. Y. 62. 

* Stevens v. Brooks, 23 Wis. 196. 

* MilHken v. Whitehoose, 49 Me. 527 ; Sumner p. Brown, 34 Vt. 194. 
T Waldron i^. Bodley, 14 Pet. 156 ; Verplank v, Ins. Co. 1 Edw. Ch. 46. 

* Graves v. Spier, 58 Barb. 349, 383-384. 

* Linden v. Hepbnm, 3 Sand. 668; Yonng v. Edwards, 11 How. Pr. 
Wl ; Reubens v. Joel. 13 N. Y. 488. 
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in its nature legal.^ This doctrine is, however, somewhat 
qualified. The action to try title to and recover posses- 
sion of land, under the codes, is a substitute for the 
common-law action of ejectment And it is generally 
deemed a legal action ; and the parties have the right to 
jury trial in it, which under the State constitutions can- 
not be denied. It is, therefore, a familiar rule that in 
ejectment (or the code action analogous to it) the plaintifT 
cannot recover upon an equitable title, as the jury would 
be required to pass upon it in giving their verdict Under 
the codes, it is generally held that the equitable owner 
cannot maintain the legal or statutory action of ejectment, 
or for recovery of possession, upon an equitable title.^ 
The equitable owner, or one whose equity entitles him to* 
possession, must bring an action predicated, not upon the 
statutory procedure of ejectment, but in its nature equita- 
ble, to establish his equitable interest, or have the title of 
the adverse party declared void, or conveyance or cancel- 
lation or reformation of deeds adjudged, or some other 
equitable remedy given; and in order to give com- 
plete relief, the court will adjudge that he be put in pos- 
session where the possession is necessary to fiill relief.' 

^ Sheehan v. Hamilton, 2 Keyes, 304. 

^ Reed v. Robertson, 45 Mo. 580 ; Eaton v. Smith, 19 Wis. 537 ; 
GiUet V. Treganza, 13 Id. 472, 475 ; Groves v. Marks, 32 Ind. 319 r 
Rowe V. Becket, 30 Id. 154; Emeric v. Penniman, 26 Cal. 119. 
Otherwise, by statute in Kansas. Kan. P. R. R. v, McBratney, 12 
Kan. 9. 

s Pom. Eq. Jnr. 2d ed. Jf 177, 180, 185. 
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CHAPTER n. 

JOINDEB OF CAUSES OF ACTION. 

81. Joinder under the Former Procedure. — At com* 
mon law, certain causes of action may be joined in the 
same declaration, and be stated in different counts ; but 
they must belong to the same classes. Counts in assump- 
sit cannot be united with counts in tort, nor with debt and 
covenant; but breaches of different covenants may be 
joined; in debt, different obligations may be united; 
several distinct trespasses may be set up in the same 
declaration. The principle is that where the same plea 
may be pleaded and the same judgment may be given on 
all the counts, when the pleas are different, and the counts 
are of the same nature, they may be joined.^ 

In Chancery tjie bill may embrace different distinct 
claims of a similar nature, where the joinder is without 
inconvenience, and there is a common interest in the 
plaintiffs and a common liability in the defendants ; and 
the joinder is often allowed when the interest is not 
co-extensive, where the general object of the bill will be 
promoted by the union. 

82. Joinder under the Codes. — The codes pursue a 
similar theory to that at common law in classifying causes 
of action that ma}^ be joined or united in the same com- 

^ Coryton v. Lithebye, 2 Sannd. 5th ed. 117; Stoij's Eq. PL 
531-537 ; Bzown v. Dixon, 1 Term B. 274. 

8 
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plaint The great and radical change of the codes from 
the former systems is in permitting the Joining of legal and 
equitable caoses of action. 

7%« i^cUtUes, — The codes, as generally adopted, follow- 
ing the original New York code of 1848, usually read as 
follows : '' The plaintiff may unite in the same complaint 
several causes of action, whether they be such as were 
formerly denominated legal or equitable, or both, where 
they arise out of — (1) The same transaction or transac- 
tions connected with the same subject of action; or 
(2) Contract express or implied; or (8) Injuries, with 
or without force, to person or property or either; or 
(4) Injuries to character; or (5) Claims to recover real 
property, with or without damages, for the withhold- 
ing thereof and the rents and profits of the same; or 
(6) Claims to recover personal property, with or with- 
out damages for the withholding thereof; or (7) Claims 
against a trustee by virtue of a contract or b}^ operation 
of law. But the causes of action so united must all 
belong to one of these classes, and must affect all parties 
to the action, and not require different places of trial and 
be stated separately.'' ^ As it is necessary to treat of 
this subject with special reference to the drawing of the 
complaint, its further consideration is reserved for a later 
chapter.^ 

1 CkMie Ref. 109-124. > p^^, p. igg. 
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CHAPTER m, 

ELECTIONS BETWEEN ACTIONS AND REMEDIES. 

83. BLeotion generally. — In a few instances, the same 
breach of contract or delict may give rise to an equitable 
remedial right or a legal remedial right. The plaintiff may 
in such cases (to be presently noted) elect to pursue his 
equitable or his legal remedy. And under the former 
common-law practice, some causes of action might be 
brought in one of several forms of action. For example^ 
for a sum definite in amount, due upon a sealed instru- 
ment, the action might be brought in covenant, debt, or 
(after that writ was devised) in assumpsit. 

Again, it is a principle of law that for the unlawful 
taking and carrying away of chattels, trespass de hon%9 
aspartatiSy trover, or detinue will lie.^ But having 
elected to pursue one of his remedies, the plaintiff is 
bound by his election and must abide by that remedy.* 
It is also» a legal principle that from certain wrongs or 
torts from which gain or enrichment results to the 
wrong-doer out .of the loss suffei*ed by the injured 
party, whereby a liability to make compensation is in- 
curred, the law implies a promise to pay such compen- 

^ Cowen's Treatise, 3d ed. 466 ; Wait'i ActioDB and Defenses, vol. 
Ti. 128. 

^ Buckley v. Morgan, 46 Conn. 394 ; Bailey v. Henrey, 135 Mass^ 
172; MoUer v. Tnska, 87 N Y. 166; Dibble v. Sheldon, 10 Blatchl 
(U. S.) 178 ; Morris v. Rexford, 18 N. Y. 552. 
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sation. Out of this principle arises the rale that the 
plaintiff ^^ may waive the tort and sue in assumpsit;*' 
that is, he may treat the action as a tort and bring 
his action ex delicto^ or he may bring it upon the contract 
which the law implies, in the form of an action upon 
contract, and, at common law, in the action known as 
asaumpsit^ 

84. BLection between Legal and Bqnitable Remedies. 
— The Jurisdictions of law and equity extend concurrently 
to some cases of invasion of primary rights, and the plain- 
tiff may sue at law or in equity. But the equitable Juris- 
diction rests on the ground that the remedy at law, though 
obtainable, is not adequate, and that complete relief can 
be found only in equity. The more frequent instances 
where the plaintiff may elect to sue at law, or to seek in 
equity a more adequate measure of relief, are : (1) Gases 
of specific performance of contracts. The action might be 
brought at law for the breach of contract, and a money 
recovery of damages be had ; but where damages by legal 
measure are not adequate equity will decree a specific per- 
formance, as by compelling execution of deeds, transfer of 
title, etc.^ (2) Actions for contribution among sureties by 
one or part who are entitled to reimbursement for a debt 
he or they have been compelled to pay for the principal. 
The action may be brought at law on the implied contract ; 
but the better, because completer, remedy is in equity.' 
At law the surety who is entitled to demand contribution 
of his co-sureties must sue each severally ; in equity he 
may sue all together, and obtain decree that equalizes 

1 Patnam v. Wise, 1 Hill, 240 ; Norden v. Jones, 33 Wis. 600 ; Betta 
V. Collins, 13 Wend. 154; Keener*s Quasi Contracts, 162. 

2 Story's Eq. Jnr. 13th ed. yol. ii. §§ 30, 55-61 ; Pom. Eq. Jur. 2d 
ed. §§ 171, 1400; Tiedeman's £q. Jur. § 492. 

* Dering v. Earl of Winchelsea, 1 Cox, 31S. 
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the burden.^ (3) Actions for exoneration, brought bj a 
surety^ who has paid his principal's debt, to recover of the 
principal the amount paid. This action is maintainable at 
law on the implied promise of the principal to reimburse 
the surety, or the latter may sue him in equity.' (4) Ac- 
tions for the partition of lands. Anciently, an action at 
law or a suit in equity could be brought for partition. The 
latter was the most efScacious ; and the statutory action 
now provided in most of the States follows the equity 
method. (5) Actions for the admeasurement of dower. 

(6) Actions for the settlement of disputed boundaries. 

(7) Actions for accounting. (8) Actions for rescission 
or cancellation of contracts for fraud in equity, or at law 
for damages for the deceit, fraud, etc., or for the recovery 
of chattels or land.' 

85. Xilection between Different Actions ex contractn. 
— For breach of contract there is sometimes an election of 
remedies; for example, a contractor unjustifiabl}" pre- 
vented from completing his contract may sue in the con- 
tract for damages for its breach, or on qitcmtum meruit 
for the work he has done.^ An employee or servant 
hired for a term and wrongfully discharged, or not per- 
mitted to enter upon his employment, may sue for breach 
of contract at once, or wait till the end of term and 
sue for his wages, less what he has or might have earned 
meanwhile.* 

1 Foster v, Johnson, 5 Vt. 60; N.T. &c. B. R. Co. v. Schnjler, 17 
N. Y. 180; McHeniy v. Hazard, 45 Id. 580; Elbridge v. Hill, 2 Johns. 
Ch. 281 ; Pom. Eq. Jnr. f 1418. 

s Pom. Eq. Jar. { 1417. 

»Id § 110. 

4 Rogers v. Parham,>8 Ga. 190; Merrill v, R. R. Co. 16 Wend. 586; 
Chamherlin v. Scott, 33 Vt. 80. 

* 2 Kent Com. 59, note ; Knntson v. Knapp, 35 Wis. 86 ; Hochster 
V. De Latonr, 20 L. & Eq. 157. Bnt see Wood's Mayne on Dam. § 280 
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itoMcto. -^Upon the principle, above stated, tiie 
baTiog a cause of actioa in tort may waive the tort and 
bring an actioa npon the implied contnu^ This is per- 
mitted at common law ; and the codes recognize fiillj the 
distinction between actions foonded on torts and those 
Ibanded npon contnu^ The most nsoal cases in which 
the election may be made are: — 

1. Where personal prc^rty has been wtongfollj con- 
rerted, so that an action of trover or conversion wooid 
^e* Formerly, and bj one line of authorities, it was and 
is held that this electioD cannot be made onless the wrong- 
doer has sold or disposed of the thing ; in other words, 
chat no election is given if the wrong-doer merely retains 
or has converted the chattels.^ The weight of authority 
in the code States allows the election to sue ex contractu 
npon the conversion, r^arding the implied contract of the 
wrong-doer to be that he will pay the price or value of the 
thing converted, and not merely that he will pay over to 
the owner the money or thing that he received on the sale 
ot it,* 

2. Where there is a contract and a l^al duty, as in 
the case of common carriers, innkeepers, professional 
men, etc. For loss of goods or injury, or other injuries 
resulting from their negligence, they are liable for breach 
of contract, but may be sued in tort, in an action upon the 
case, for breach of the legal duty, which, independently of 
the contract, the policy of the law puts upon them.* 

1 Jones V. Host, 5 Pick. 285 ; Willet v. WiUet, 3 Watts, 277 ; Mor- 
rison r. Rogers, 3 HL 317 ; McKnight v. Dnnlop, 4 Barb. 36, 42. 

2 Roth V. Palmer, 27 Barb. 652; Hawk v. Thorn, 54 Barb. 164 ; 
Smith r. Schnlenberg, 34 Wis. 50; Roberts v. Evans, 32 N. T. 612; 
Gordon r. Bmner, 49 Mo. 570 ; Kalchkoff p. Zoehrlant, 40 Wis. 427 ; 
Norden v. Jones, 33 Wis. 600, where distinction is discussed. 

* Brown v. Treat, 1 Hill, 225; Campbell v. Perkins, 8 N. Y. 430; 
Emigh V. R. R. Co. 4 Bias. 114; Chorch v. Munford, 11 Johns. 479. 



Chap. Ill] ELECTIONS, ETC. 119 

3. Where sales upon credit have been obtained by 
fraudulent representations of the vendee, the vendor may 
elect (a) to consider the sale one for cash and sue for the 
price immediately,^ or (b) to treat them as converted and 
sue for their conversion,' or (c) to rescind the sale and 
bring replevin to recover the goods.* And if the sale of 
goods be for cash and the goods delivered, and the cash 
be not paid, the seller may sue for the price, or, treating 
the sale as incomplete, replevy the goods ;* or if security 
were to be given, or the purchaser's note, and it is not 
given as agreed, the vendor may sue for the price, or 
replevy the goods.* 

4. Money obtained by false representations may be 
sued for in the contract action for money had and 
received, or the tort action for deceit* So money ob- 
tained by extortion or duress of goods may be sued for 
in assumpsit.^ 

5. When one party obtains possession of goods by 
contract, and then so acts that he may be deemed to have 
repudiated the contract, the other part}^ may sue upon the 
contract, or treat him as wrongfully in possession and sue 
in tort.* 

87. How Blection to be determined. — In making 
election between a contract or tort action, the plaiobiff 

^ Patnam v. Wise, 1 Hill, 234 ; Both r. Pahner, 27 Barb. 652 ; Wig- 
gins V. Sickel, 33 How. Pr. 174; Steyenson v. Newnham, 13 C. B. 285; 
Nat. Trust Co. v. Gleason, 77 N. Y. 400. 

3 Dietz V. Sntdiffe, 80 Ky. 650. 

• Hall V. Gilmore, 40 Me. 578; Henneqain v. Naylor, 24 N. Y. 189; 
Parley v. Lincoln, 51 N. H. 577. 

^ Palmer v. Hand, 13 Johns. 434 ; Morris v. Bexford, 18 N. Y. 552. 
^ Haggerty v. Palmer, 6 Johns. Ch. 437. 

• Byxbie v. Wood, 24 N. Y. 607 ; Union Bank v. Mott, 27 N. Y. 638. 
7 Pratt v. Vizard, 5 B. & Ad. 808. 

• Homer v. Thwing, 3 Pick. 492 ; Campbell v. Stokes, 2 Wend. 137 ; 
Hall V. Corcoran, 107 Mass. 251. 
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often finds one preferable to the other. (1) He may find 
the action as tort barred by the Statate of Limitations, 
when as contract it is not. (2) The defendant ma}* be an 
infant, and in a contract action coald plead infancy, which 
he could not in a tort action.^ (3) Several defendants 
may be liable. In a contract action they mast be sued 
jointly; in a tort action they are jointly and severally 
liable, and may be sued severally. (4) Where a tort- 
feasor has wrongfully sold plaintiflTs property for more 
than its value, it may be preferable to sue for money had 
and received and recover all, rather than sue for conver- 
sion and recover actual value ; but, if he has sold it for 
less than value it would be better to sue for conversion 
and recover full value. (5) In many States imprisonment 
for debt on contract is abolished ; but in tort actions arrest 
and execution against the body are allowed, and msLj be 
efficacious where mere money judgment on contract would 
not. (6) Sometimes it may be that the defendant is 
insolvent, and replevin of goods or recovery of property 
fraudulently obtained may be better than a money judg- 
ment for damages, etc (7) Sometimes specific perform- 
ance is the better remedy ; in other cases, money damages. 
(8) As will be seen later on, it may be desirable to unite 
the cause of action with another ex contractu or ex delicto j 
and it must then be of the same class with the others.^ * 

^ Stadwell v. Shapter, 54 N. Y. 249; Shaw v. Coffin, 58 Me. 254; 
Vasse V. Smith, 6 Cranch (U. S.) 230. 

^ PoBtf p. 168. Consult, as to snhject of election of remedies, the 
cases cited in English and American Encyclopasdia of Law, Election, 
ToL vi. p 247 et seq. 

* NoTB. — For the citations to nnmerons New York aathorities on 
the snhject of election of remedies, see Bliss's Ann. Co. vol. i. pp. 371- 
t7C. 
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CHAPTER IV. 

PABTIES TO CIVIL ACTIONS. 



SECTION I. 

PARTIES PLAINTIFF. 

88. PartiM to Actions: Code Provisions. — The law M 
to parties is an important part of the subject of pleading, 
as the pleader in framing his complaint or petition most 
first decide who are to be made parties to the action. 
The rules of the common law as to parties are in some 
respects quite dissimilar to those which obtain in courts of 
equity. The points of dissimilarity will be noted in the 
proper connection in this chapter. In framing the code it 
became necessary to provide one set of rules applicable to 
parties to the civil action, to reconcile the difference, and 
in some respects conflict, between law and equity. The 
provisions of the code as to parties are few, but they 
work considerable change in the common-law doctrines. 
Some familiar equity rules are adopted and extended in 
their application. Some rules common to both law and 
equity are retained. The statutory rules or code pro* 
visions will here be given, and brief explanation made of 
their meaning and effect in changing the rules of the 
former procedures. 

89. The Real Party in Interest. -7- The codes very gen* 
erally read : " Every action must be prosecuted ill the 
name of the real party in interest, except as otherwise 
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provided in *' (some designated section).^ The exceptions 
are foand in §§ 99-102 of the text.* 

90. Who is fhe Real Party in Interaat. — In deter- 
mining who is the real party in interest in whose name 
an action most be brought as the party plaintiff, a simple, 
natural analysis will be of aid. To give a remedial right 
to maintain an action, some primary right must have been 
invaded or, in some instances, threatened. That primary 
right may be — (1) Of person, and absolute : (a) To liberty, 
and the remedy sought may be for false imprisonment ; or 
(b) Of personal security, and the remedy sought may be 
(a') for injuries wilfhlly done to person, or (b^) for injuries 
done or suffered by negligence of another ; or (c) To health, 
and the redress may be damages for malpractice or negli- 
gence in professional employment, or for some nuisance 
maintained or suffered, tending to produce disease ; (d) To 
reputation, and the remedy invoked may be for injuries 
to character by libel, slander, or malicious prosecution. 
These are actions ex delicto^ or founded upon wrong, as 
distinguished from those founded upon contract The 
real party in interest is the one whose right has been 
invaded, or, in case of his death, when the cause of action 
survives, the one or more to whom it passes by operation 
of law. (2) Of person and relative, and the remedy 
sought may be (a) for damages for seduction of wife, 
daughter, or servant, etc. ; or (b) for damages for personal 
injuries to them resulting in the loss of society, service, 
etc., and for expense incurred by reason of the wrong or 
injury done them. In this class of primary rights may 
be placed those given by modem legislation to certain 
relatives of a person whose death has been caused by the 
wrongful act or negligence of another. The right rests 
apon some pecuniary interest which the widow, or, if 

i Code Bef. 15. ^ Id. 16. 
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there be none, the children, or, if none, the dependent 
parents have in the life of the deceased. Such actions, 
however, are usually brought by the executor or adminis- 
trator of the deceased, by special authorization of statute. 
(3) Of property real or personal (a) The action may 
be for breach of contract, or ex contractu. In such case 
the inquiry is, whose primary right is invaded by the 
breach? To whom is the duty or obligation of performing 
the contract due? The person to whom the duty is due, 
and whose primary right is to have such duty performed, 
is the real party in interest, (b) The action may be to 
have some contract reformed for mistake, or rescinded or 
cancelled for fraud, mistake, or undue influence. The real 
party in interest is the party to the contract, or those 
claiming under such party who are entitled to such refor- 
mation, cancellation, or rescission, (c) The action may be 
for some wrong or injury to property real or personal, not 
springing out of contract, but ex delicto, — arising out of 
the wrong, either wilM or the result of negligence. Here, 
again, the party whose property rights have been invaded 
is the proper party plaintiff, {d) The action may be to 
establish or quiet title to property, or remove a cloud there- 
from. The one who claims such title or property and the 
right to such quieting or removal of cloud is the proper 
party plaintiff in whose name the suit must be brought. 
{e) The action may be to recover possession of property 
real or personal, wrongfully detained or withheld ft'om the 
true owner or some one entitled, by virtue of a special 
property, to the possession. The plaintiff in such case 
must be he who, by general ownership or special property, 
is entitled to the possession and to the damages that may 
be claimed in the action for the unlawful withholding, 
(jf ) The action may be to declare or enforce some trust in 
respect to property. The real party in interest is the 
party who stands or is entitled to stand in the relation of 
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eetifd qm tmtt. {g) The adkm aaj be to i aiecl o e e or 
eot off eone eqoify or inteieet ia propertj reel or penooal, 
and most be pi o eii cuted ia the neaw of the peity entitled 
to sncfa foredoeme or eiAiug i ihihinmt til interest. 



n. Sbe ReelFnrtjia Intetwi ; BBMt of Rele 
Canee of Action bee bee n eieignefl The moet inq^ortant 
effect of the proTiflion that ^^ ereiy action most be proee- 
coted in the name <^ the reel perty in interest" is to 
diaage en eibitnuy rale of the common law. In early 
times it was deemed contniy to the pcdicy of the law 
to permit the nwignment of a diose in action. It was 
thought dai^roas to priYate secoritj to allow one to poi« 
chase a rig^t of acti<m and sue upon it. The law courts 
in time perceived the unreasonableness of the rale, and 
tolerated an evasion of it While thej held that the 
assignee could not bring an action upon a cause of action 
assigned to him, yet if he brought action in the name of 
the assignor, the rule was not literally violated ; and the 
assignee was permitted to control the litigation and reap 
its fruits. 

In equity, on the other hand, this strict rule found no 
&vor. It was there seen that trade, commercial inter- 
course, and the demands of a business-doing people 
required that choses in action, as well as other property, 
might be assigned ; and the assignee in a court of equity 
might and must sue in his own name. It is said, with 
some irony, ^^ that if the assignee sues at law he is turned 
out of court, and if the assignor sues in equity he is turned 
out of court** The code adopts the equity rale, and 
requires the action to be brought in the name of the 
assignee as the real party in interest. 

But this statute is not ^^ deemed to authorize the assign- 
ment of a thing in action not arising out of contract** 
This means that it leaves the rales of law just as they 
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were. Nothing is now assignable that was not in reality 
assignable before ; bat where a cause of action is of such 
a nature that it may b^ assigned, the assignee brings the 
civil action of the code upon it in his own name. This 
leads to the inquiry^ — 

92. Wliat Things in Action are assignable? — Before the 
codes, (1) contracts in the form of negotiable paper were 
assignable. (2) Those contracts of a non-negotiable nature, 
with a few exceptions, — such as contracts of marriage, 
or for personal skill, and claims for injury because of 
want of skill or neglect to exercise it, — were assignable, 
with the restriction that the assignee must bring action 
in the name of the assignor. (3) In equity, the suit was 
brought, as has been said, upon an assignable cause of 
action, in the name of the assignee. In the earlier times, 
after the assignment was really allowed, the test of assign- 
ability was said to be the survivability of the cause of 
action. If it survived the plaintiff upon his death, and 
passed to his personal representative, it was assignable. 
The ancient rule as to the survival of causes of action was 
expressed in the maxim, Actio personalia moritur cum 
persona (The personal action dies with the person). Only 
such actions as debts or contract obligations survived to 
the executor or administrator. All actions ex delictOy or 
in which the plea of the general issue of ^^ not guilty " is 
the proper plea, are said to die with the person bt/ or to 
whom the wrong is done. An early English statute (4 
Edw. III. c. 7) gave an action in favor of the personal 
representative for injuries done to personal property iii 
the lifetime of the decedent, as such injuries tended 
to diminish the estate which came to the executor or 
administrator. 

The doctrine that the personal action dies with the per- 
son has been shorn of most of its significance by modern 
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fegidmtioii in Eogjand sad the Uiiitod States. la maa j 
of the States aU caoses of actkm, cxoqpt libd sad sfamder, 
sonrhre, sad ui serend erea those sanrire. 



how terths Test d Assisnshtmy. — 
It is a genersi mle tlist whsterer csnse of setioD surriTes 
to the peisonsl represeatatiTe caa be asasgaed, because 
the snrriTsI itself is an assignment bj the act <^ the law, 
and what the law can assign upon the desth of the owner 
he might sssign while tiring. With the statotoir exten- 
sion of the rale of snnriTsl, it is generallj held in the ab- 
sence of statotoiy limitation, that the assignabitity is also 
extended. 

Grenerallj, it may be said that in American law, — 

1. Allcansesof action arising oat of contract aie assign- 
able, except (a) snch ss arise oot of contracts to marry ^ 
(l) or for personal services^ (e) or contracts the assignment 
of which is forbidden by statute, snch as pensions, claims 
against tbe government, etc 

2. All caoses of action for injory to property real or 
personal survive and are assignable. 

3. As to causes of action for injnry to person or charac- 
ter, the statntes of the several States are variant, and must 
be consulted for departures from the common-law rule. A 
synopsis of the statutes relating to the survivability of 
actions is given in the subjoined note.* 

NoTK. — A/oAama. All actions on contract, all penonal actions, 
•except for injuries to person or reputation, sanrire to and against. 
Code, f 35. Arkanscu. Wrongs to person or property, except slander 
«nd libel, to and against. Digest, '94, § 5908. California, Ejectment, 
replerin, waste, conversion, or trespass to realtj or personaltj. Cir. 
Code, ff 1582, 1584. Cakrado, All actions, except for slander and 
libel, or injorj to person, to and against. Mills' Ann. Sts. § 4810. Cm- 
necticut. All actions for injuries to person, causing death or not. €ren. 
Sts. f 1008. Delaware. All personal actions (except assanlt and bat. 
terv, defamation, malicious prosecution, or injurv to person or upon 
penal statutes), to and against. Rer. Code '93, p. 787. Florida, All 
Actions for personal injuries, to wit, assault and batterj , false imprison- 
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BM&t, and nuJidoni proMcnlioD, die with peiMm. OHmii siirTiT«, 
Acdom of torttiirTiTe (Code '95, § 3825), bat righte for penonal torts 
or injnriM from fraud not aeeignable. Id. 3079. Idaho, Same aa Cali- 
fornia. IlUnoU. Beplerin, injariee to person (except alander and 
libel), to realtj or personalty, detention or oonremion of pereonalcj, 
actions against officem for misfeasance, nonfeasance, or malfeasance of 
selTes or deputies, and actions for fraud and deceit 8. & C. Ann. Sts. 
p. 344. Imoa, All causes of action surWre (Code '97, § 3343) and are 
assignable. 50 la. 497. Indiana, Causes for injnrj to person (except 
for death bj wrongful act), seduction, false imprisonment, and malicious 
prosecution, die with person (Thornton's Sts. § 284) ; others snrrive. 
Id. § 285. KanMOi, Causes for mesne profits, injuries to person, to 
realtj or personalty, or for deceit or fraud. Gen. Sts. '97, p. 214. Ken- 
iudcy. No right of action for personal injury or to real or personal 
estate dies with person (except for slander, libel, criminal oonrersa- 
tion, and so much of malicious prosecution as is for the personal in- 
jury). Sts. '94, p. 176. lAmtiana, All causes surriTe to widow or 
minor children; if none, to surriving parent. Cir. Code, § 1934. 
Maine, Beplerin, trorer, assault and battery, trespass, trespass on 
case, and petitions for review, to and against. R. 8. '83, p. 445. 
Maryland, All personal actions, except slander and injuries to per- 
son. Illegal arrest, false imprisonment, deprivation of liberty without 
due process, unlawful searches or seizure, etc., surviye. Massachusetts, 
Beplerin, tort for assault, battery, or other injury to penon, for goods 
taken and carried away or conrerted, or for damage done to real or 
personal estate ; and actions against sheriffs for misconduct of seWes 
or deputies. Pub. Sts. p. 958. Michigan, Beplerin, trorer, assault 
and battery, false imprisonment, for goods taken and carried away, 
for negligent injuries to person, and for damages to realty and per- 
sonalty. Howell's Sts. § 5912. Minnesota, Causes arising out of in- 
jury to person die with person of either sare where death caused. 
Mississippi, All personal actions (Am. Code '92, § 1916), only com- 
pensatory damages. Id. § 1917. Missouri, For all wrongs to prop- 
erty, or rights, but not slander, libel, assault, and battery, false 
imprisonment, or actions on the case for injuries to person. B. S. '89, 
§f 96, 97. Montana, AU cansen of action surrire. Code Ann. § 587. 
Nebraska. For mesne profits, injury to realty or personalty, for de- 
ceit or fraud. Com. Sts. Ann. *95, § 6033. Nevada. Same as Cali- 
fornia. Laws '97, p. 145. New Hampshire, Actions for physical 
injuries, though inflicted by one committing felony, limited as to 
amount, time, and beneficiaries. Sts. '91, p. 535. New Jersey. For 
trespass to realty or personalty, waste, conrersion, taking or carrying 
away of personalty, to and against. Gen. Sts. p. 1426. New York, For 
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wiODfi to IIm pfopvty, righti, or inlt i Mti, actioBf mrriTe to and 
acaimt, oxetpfc alikiider, libel, him impiiioiiBOBt, or actions on the 
caie for injuries to tho ponon. SR.8. p.447. Claims not assignnblo 
for personal injoiy (which indnde libd, slander, criminal oonrersa- 
tion, or other actionable injory to person of plaintiff or another), breach 
of promise to marry, or on Toid grant or where transfer is forbidden bj 
law. Code, §§ 1910, 3343. North Carolina. All demands, sare libel 
or slander, assault and battezy, or injury not causing death, and causes 
against husband for ante nuptial debts, and where relief would be nuga- 
tory after death. Battle's Ber. p. 413. North Dakota. Trespass to 
realty, for waste, destruction of, or taking, carrying away goods. R. S. 
'93, f 6469. Ohio. For megne profits, or injuries to person or property, 
or deceit or fraud. Bales Ann. Sts. '97, f 4975. Oklahoma. Same 
as Ohio. Sts. '93, § 4312. A thing in action arising out of Ticdation 
of a right of property, or out of an obligation, may be transferred. Id. 
3839. Oregon. Causes for injury to person die with person, except 
wrongful act causing death, or injuries to child or ward, or after yer- 
dict. Hill's Ann. Sts. f f 369, 39, 34. Causes in equity surriye. Id. 
S 472. Pennsj^vania. Mesne profits, trespass to realty or personalty 
snryiTe wrong-doer (Pepper and Lewis Dig. p. 3628) ; also injuries 
wrongfully to person. P. L. '95, p. 236. Rhode Island. Waste, re- 
plerin, troTer, trespass, and trespass on case for damages to person or 
property, but yindictiye damages not allowed. G. L. '96, p. 806. 
South Carolina. Injuries and trespasses to realty, or for taking goods, 
etc. R. S. '93» §§ 2323, 2319. South Dakota. Same as California. 
Levisee's Dak. Code, v. 1. p. 247. Tenneseee. Injuries to realty. Code 
'96, § 5164. Texae. Injuries to health, reputation, or person, to and 
against. Sayles v. Cit. Code, § 3353 o, Acts '95, ch. 89. Utah. Same 
as California. R. S. '98, §§ 3914-3916. Vermont. Ejectment, re- 
plevin, troTer, trespass, trespass on case for damages to property, or 
bodily injury. No vindictive damages. Sts. '94, §§ 2446-2447. Vir- 
ginia. Trespass or case for taking and carrying away goods, or waste, 
destruction, or damage to any estate. Code *87, § 2655. Washington. 
All causes of action survive (except where death is caused, which 
causes accrue in some cases to heirs). Ballinger's Code '97, § 5695. 
But torts are not assignable. 4 Wash. 783. West Virginia. Same 
as Virginia. Code *91, p. 684. Wisconsin. Replevin, conversion, 
assault and battery, false imprisonment or other damage to person, for 
goods taken and carried away, for damages to realty and personalty ; 
actions to set aside conveyances of real estate, or quiet title, or for 
specific performance. Ann. Sts. § 4253 ; for wrongs done to the prop- 
erty, rights, or interests, except slander or libel. Id. 3252. Wyoming. 
Same as Ohio. R. S. '87, § 2364. 
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94. When not prosecuted in the name of the real 
party in interest, that fact may be relied upon as a defence 
in abatement but not bar, and is waived, if not raised, by 
<]emurrer or answer.^ And this defence, it is held, cannot 
be raised when an indorsee of a negotiable instrument 
sues apon it ; for, by the law merchant, the indorsement 
and transfer carry to him the legal title, and for the pur- 
poses of the action he is deemed the owner.^ Indorse- 
ments for collateral security,* or those which are in fact 
conditional though absolute in form, confer upon the 
indorsee the right to sue in his own name * for the whole 
amount due.* The question in such cases is, has the 
plaintiff the right to receive the money, and will the 
•defendant be protected from any other claim founded on 
the same demand ? ^ If so, he may maintain the action. 
But an indorsee ^^ for collection " only cannot sue in his 
own name.' 

95. Assignment cannot prejudice the Defences of 
Defendant.— The code rule that the assignee must sue 
in his own name renders necessary a qualification for the 
protection of the defendant. It is found, in slightly variant 
language, in the codes, thus : ^^ In case of the assignment 
of a thing in action, the action of the assignee shall be 

1 Deyerill v. Bobbins, 20 Wis. 142. 

* Eaton V. Alger, 47 N. Y. 345. 

* Hays V, Hatborn, 74 N. Y. 486 ; Wetmore v, San Francisco, 44 
Cal. 294 ; Hilton i^. Waring, 7 Wis. 492 ; Curtis r. Mohr, 18 Id. 615; 
White V. Fbelps, 14 Minn. 27. 

* HUton V. Waring, 7 Wis. 492 ; Randolph on Com. Paper, § 796. 

* Ginnochio v Canal, &c. Co. 67 Cal. 493. 

« Hays V Hathom, 74 N. Y. 496 ; Cottle v. Cole, 20 la. 481; Castnef 
V. Sumner, 2 Minn. 44. 

7 Iselin V, Rowland, 30 Hnn, 488 ; Rock River Bank v, Hollister, 21 
Minn. 385, White r. Nat. Bank, 102 U. S. 658. Contra, Hardin v. 
Hatton, !S0 Ind 319. 
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without prejodioe to any setoff or defence eTieting at the 
time of (Mr before notioe of the aas^nment; bat this sec- 
tion sludl not applj to a n^otiable piomissory note <Mr 
bill of exchange transferred in good faith and upon good 
consideration before doe.'* ^ Under this provision it is to 
be noted that — 

1. The defendant when soed by the assignee of a non- 
negotiable canse of action may set up all the defences, 
wliether legal or eqaitaUe, whidi he had against the- 
assignor at the time he received notice of the assignment 

2. If the defendant have a coapter-daim against the- 
assignor, existinn: at the time of the assignment, upon? 
which he might have ui«»L.'^'^*ned an action, he may plead, 
it as a defence (but not as a counter-claim) in the action, 
of the assignee. 

8. This doctrine applies to second and subsequent 
assignees. If A have a non-negotiable claim against B, 
and assign it to C, B may plead any defences in the action 
brought by C that he might have pleaded if sued by A. 
If C assigns the claim to D, and he sues, B may plead the* 
same defences which he had against A ; and — 

4. B may set up in such action by D all the defences, 
or set-offs that he has against A, C, or D, which existed 
at the time of his receiving notice of the respective assign- 
ments by each of them, and make them all available in the 
action brought b}^ D. 

96. Latent Bqolties of Assignor. — Where an assignor 
assigns a thing in action as collateral security, or con- 
ditionally, with some reservation of interest, and the 
assignee assigns to a second assignee, who buys without 
notice of the first assignor's rights, the question may arise, 
Does the second assignee take subject to the rights of the 
first assignor? The answer is — (1) He does take subject 

1 Code Bel. 19. 
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to the interest of the first assignor, (2) unless by the terms 
of the assignment the first assignor has estopped himself 
from setting up any claim as against the second assignee.^ 
By giving a power of attorney to the assignee to sell 
or transfer the thing assigned, and an absolate assign- 
ment, the first assignor estops himself ftom setting up his 
'^ latent equities.'' * The doctrine above stated rests upon 
the general principle that an assignor of a thing in action 
can transfer no better right than he possessed.* 

97. Plaintiffs suing in RepresentatiTe Capacity. — The 
exceptions to the rule that the action must be in the name 
of the real party in interest are specified in the section of 
the code that usually reads : ^^An executor, an adminis- 
trator, a trustee of an express trust, or a person expressly 
authorized by statute, may sue without joining with him 
the person for whose benefit the action is prosecuted. A 
trustee of an express trust, within the meaning of this 
section, shall be construed to include a person with whom, 
or in whose name, a contract is made for the benefit of 
another." In some of the code States there is an addition 
to this section of the words: ^^Ofldcers may sue and be 
sued in such name as is authorized by law, and ofiScial 
bonds may be sued upon in the same way." * It will be 
necessary, whether this provision is found in a State code 
or not, to consult the statutes of the State as to the man- 
ner of bringing actions by and against ofi3cers or upon 
ofilcial bonds. 

96. Szecntors and Administrators may sne in their 
own Names. — (1) Such is the rule of the common law in 

1 Bwh V. Lathrop, 22 N. T. 635. 
< McNeil V. Nat. Bank, 46 N. T. 325. 
• Pom. Rem. f§ 158-161. 
« Code Bef. 16. 
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respect to all the assets or personal estate of the decedent, 
including rights of action, because the legal title of such 
passes to the executor or administrator upon the death of 
the testator or intestate.^ (2) They may sue in respect to 
real property when, by the will of the testator, the execu- 
tors or administrators, with the will annexed, take title to 
the lands in trust, or are given a right or control of pos- 
session. In such case they take rather as trustees than as 
executors, etc. (3) By a provision found in several of 
the code States, the executor or administrator may sue in 
ejectment (or its analogous code action) to recover real 
property. In such case they sue not so much by virtue of 
their executorship or administratorship as by being ^^ per- 
sons expressly authorized bj^ statute to sue." ^ (4) They 
may sue for damages for injuries to the real property 
of the decedent done in his lifetime, for the right of 
action thus created passes to the personal representa- 
tive.* (5) They may sue for damages for breach of con- 
tract to convey land to the decedent, for the recovery 
goes into the funds ; but if the action is for specific per- 
formance, the h^irs are the proper plaintiffs.^ (6) Under 
statutory provisions now becoming quite common, the 
executor or administrator is authorized to bring actions 
to set aside conveyances made by their decedents, on the 
ground that they were made in fhtud of creditors. By 
the rule of the common law the executor or administrator 
cannot attack such a convej^ance in his representative 
character. The creditors only can make such attack; 
but by this kind of statute he is authorized to sue, as the 

1 Noon V. Finnegan, 82 Minn. 81; Page v. Tacker, 51 Cal. 119; 
Gieenleaf v. Allen, 127 Man. 248. 
s Code Bef. 16. 

* Snider v. Croj, 2 Johns. 227; Webster v. Lowell, 139 Mass. 172; 
Fronst r. Braton, 16 Mo. 619; Haight r. Green, 19 Cal. 113; Howcott 
V. Warren, 7 Ired. L. 20. 

* Webster v. Tibbitts, 19 Wis. 438 ; Peter v. Jones, 35 la. 512. 
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fruits of the litigation would come to his hands to be used 
in satisfying the demands of the creditors.^ But usually 
the creditors must give security to defray the expenses of 
the litigation, which is for their benefit (7) The prin- 
ciples of Lord Campbell's Act (9 & 10 Vict. c. 93) '« for 
compensating the families of persons killed by accident, 
through the wrongful act^ neglect, or default of others/' 
have been adopted in most, if not all, the States of the 
Union in similar l^slation. These statutes generally 
authorize the executors or administrators to bring these 
actions for the benefit of the wife, husband, children, or 
parents of the deceased persons, for damages up to a fixed 
amount which are proportioned by the jury according to 
the loss in a pecuniary aspect suffered by the person in 
such relation. 

99. When Szecutors and Administrators may sue indi- 
▼idnallj. — When the executor or administrator sues upon 
a chose in action that came to him through the deceased, 
he must sue upon it in his representative capacity, which 
must be properly alleged in the pleading; but upon a 
promise made to him, or a foreign judgment obtained by 
him,^ although in his fiduciary capacity, he may sue either 
individually, without allusion to his executorship, etc., or 
in his proper representative capacity.* 

100. Trastee of an Express Trust. — The code provi- 
sion authorizes a trustee to sue in his own name without 
joining the person for whose benefit the action is brought. 

1 Ariz. § 1192; Dak. Sts. 1887, § 5868; 6ft. Sts. 1887, § 5558; 
Mont. Prob. Fr. Act, § 235 ; Neb. Cobbej's Ann. Sts. 1891, § 1270 ; Ner. 
B. & H. Sts. § 2871 ; K. S. c. xix. § 204; Oklahoma Sts. 1890, cxix. 
S 9 (§ 1465) ; Wash. (Hiirs S. & C. 189), § 1047 ; Wis. § 3832. 

3 Nichols V, Smith, 7 Hnn (N. Y.), 580. 

* Mowry v. Adams, 14 Mass. 327 ; Bright v. Carrie, 5 Sandf. (N. T.| 
433 ; Olive v, Townsend, 16 la. 430; Lawrence v, Vilas, 20 Wis. 381. 
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Tlie trustee who may thus sue, it wiD be obeenred, is the 
trustee of an €apre$M trusty who is defined to be <Hie cre- 
ated by the positive acts of the parties, by some writing, 
deed, or will, when it respects realty,^ and by at least some 
express agreement when it respects personalty.' The lan- 
guage of the statute excludes the trustee^ whose trust rela^ 
tion is implied, or results from the acts or ocmduct, or 
situation and relation, of the parties. The statute enlarges 
the technical signification of the term ^^ trustee of an ex- 
press trust" by declaring that it ^* shall be construed to 
include a person with iriiom, or in whose name, a contract 
is made for the benefit of another." This may include an 
agent who in his own name, not the name of the principal, 
makes a contract for the benefit of the principal,* such as 
an auctioneer suing for the price of goods sold,^ or sheriff 
for the price of goods sold on execution.* It also includes 
the obligees in many official and other bonds given to some 
public officer really for the benefit or security of private 
persons. On such obligations the official obligee may 
generally sue, or the injured parties, at their own cost and 
risk, may prosecute in his name.* The statute especially 
applies to cases where agent-s of unknown and undisclosed 
principals make contracts in their own names, within the 
scope of their authority, and in behalf of their principals. 
The agent in such case may sue in his own name.^ It also 
applies generally where the contract is made in the name 

1 RobbioB V. Deverin, 20 Wis. 150. 
s Weaver v. Trnstees, 28 Ind. 112. 

* Consideiant v. Brisbane, 22 N. T. 389. 

* Mintnm v. Main, 7 N. T. 224; Holae v. Young, 16 Johns. 
(N. Y.) 1. 

* Armstrong v. Yroman, 11 Minn. 220; McKee v. Lineberger, 69 
N.C. 217, 239. 

< Hnnter v. Comm'n, 10 Ohio St 515 ; State v. Moon, 19 Mo. 369. 
7 Rowe V. Band, 111 Ind. 206; Colbom v, Phillips, 13 Gim| 
IMaM.), 64. 
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of the agent, though he may have been known to act as 
agent, and where by the usage of trade, or the scope of 
his authority, he is authorized to act as owner or prin- 
cipal, notwithstanding his well-known position as agent, 
but his right to bring action is subordinate to that of the 
principal.^ 

101. When the Cestui que Trust may sue. — The lan- 
guage of the statute is permissive. The trustee may sue 
without joining the beneficiary. It is not essential in all 
cases that he sue alone ; nor is it forbidden the cestui qite 
trust to join,' or himself to sue alone.* The rule remains 
much as it is in equity. When real estate is vested in trus- 
tees by devise or grant, and they are empowered to sell 
and convey, to control and manage, and to give discharge 
of proceeds, there is no reason for, or propriety in, the 
cestui que trust joining in actions.^ This provision of the 
statute is, of course, without operation upon the right of 
the cestui que trust to sue the trustee to compel perform- 
ance of the trust, stay waste, etc.,*^ or intervene where the 
trustee is proceeding coUusively in an action, or otherwise 
in fraud of the beneficiary's interest.^ 

102. Persons authorised by Statute to sne.^ — This 
provision applies to many cases where public ofilcers are 
authorized by law to sue, by virtue of their official charac- 
ter, in many matters, either for the benefit of the public 
or individuals. They are to sue in their individual names, 
adding their title of ofilce ; and the complaint should con- 

1 Rowe V. Rand, 111 Ind. 206. 

3 Hubbard v. Medberj, 53 N. T. 98. 

» Potter V, Potter, 8 Civ. Proc. (N. Y.) 150. 

^ Eerrison v, Stewart, 93 U. S. 155 ; U. S. £q. Rules, 49, 60. 

* Tyler v, Honghtoii, 25 CaL 29. 

> Hubbard v, Medbery, 53 K. T. 98. 

Y Code Ref. 18. 
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Uin the proper aveniieiite of ofllcud duuraeter,^ and thai 
in aoch diaraeter the action ia farooght. 

108L Onarfltona of infantay Innatloa, apandttirifta, and 
the like are a daaa of tnuteea ; bat the lq;al title to the 
lands and estates of their wards does not pass to them. 
It is in some ooorts held that in actions relating to the 
lands of their wards they shoold sne in the name of 
the wards hy guardian,* In New Tori:, Indiana, and 
Arkansas it is ruled that they are ** trustees of express 
trusts ** within the meaning of this statute, and may sue 
as such in their own names.* Where the action ia brought 
upon an express contract made by the guardian in behalf 
of his ward, it may be in the name of the guardian without 
joining the ward.^ And on such contract^ the guardian 
may be sued without joinder of the ward.* 



SECTION n. 

JOINDBB OF PLAINTIFFS. 

104. Code ProTisions. — The code provisions in the 
several States respecting the joinder of parties plaintiff 
generally follow closely the original New York code, and 

^ Paige V. Fazackerlj, 36 Barb. 392 ; Gould v. Glass, 19 Barb. 179 ; 
Gaims 0. 0*6160688, 40 Wis. 469. 

s King V. CnttB, 24 Wis. 625; Richmond v. Adams Nat. Bank, 152 
Mass. 359, 25 N. E. 731 ; Morford v, Dieffenbacker, 54 Mich. 593. 

* Person o. Warren, 14 Barb. 488 ; Field v. Fowler, 4 N. T. Sup. Ct. 
598; Coaklej v. Maher, 36 Hon (N.T.), 157 ; Beazss v. Montgomery, 
46 Ind. 544 ; Tamer v. Alexander, 41 Ark. 254, under Gaolt's Ark. 
8tB. §§ 4472, 4491. 

* Thomas v. Bennett, 56 Barb. 197; Stevenson v. Brace, 10 Ind. 
897 ; McKinney v. Jones, 55 Wis. 39. 

* Sterenson v. Brace, 10 Ind. 397; McKinney t;. Jones, 55 Wis. 39 



Ctllp. IVJ FABTIES TO CIVIL ACTIOKB. 137 

• 

are as follows : (1) ** All persons having an interest in 
the sabject of the action, and in obtaining the relief de- 
manded, may be joined as plaintiff, except as otherwise 
provided" (in this chapter, title, or by law).» (2) "Of 
the parties to the action, those who are united in interest 
must be joined as plaintiffs or defendants ; bat if the 
consent of any one who should have been joined as 
plaintiff cannot be obtained, he may be made a defend- 
ant, the reason thereof being stated in the complaint 
[or petition]/' ' Other provisions will be given later in 
this chapter. 

105. Rules as to Joinder of Parties undar these Pro- 
visions. — A proper understanding of these statutes above 
quoted renders necessary a brief mention of a few familiar 
rules of the common law on this subject applying to legal 
actions; namely: — 

1. Where rights are joint, the parties jointly inter- 
ested in their redress or enforcement must join as plaintiffs 
in the action. The legal right is deemed a unit, and re- 
dress cannot be given to only a part of those entitled to 
recover for its invasion. 

2. Where the rights are joint or several, the parties 
jointly or severally interested may join or sue severally. 
By the common-law rule also, they must all join or aU sue 
severally. Part cannot join and part severally sue. 

3. Where the rights are several, the parties having 
each a several interest must sue alone. As a right is a 
unit, two persons having each a several right cannot unite 
them to make them the subject of one legal action. 

Applying these principles to contracts, when a promise, 
whether sealed, written or oral, is made to two or more 
persons, and creates a joint legal interest, they must sue 
upon it jointly, even though the promise is to them jointly 

1 Code Bef. 10, 11. * Id. IS. 
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and severally ; but if in terms joint, yet it creates a several 
distinct interest, the persons owning the distinct, legal 
interest mast sae severally. For example, if A demise to 
B and C, to one a tract of land, to the other another 
tract, and in the lease covenant with them jointly that he 
is seised and is the owner of both tracts, and will main- 
tain them in possession, the covenant, though joint in 
terms, is several as to each, as their legal interests are 
several. Each must sue severally for a breach of this 
covenant, for it affects his distinct interest.^ But when 
A covenants with B and C to pay C a sum of mone}^ the 
covenant is joint, the interest is joint in the contracty and 
B and C must join in the action for the breach.' The 
interest is a '^ technical, legal interest ; *' and the different 
rule under the codes will be presently explained.* 

The common-law doctrine as to joinder of plaintiffs in 
actions for torts proceeds on the same strictly logical 
theory. When persons are jointly interested in property, 
real or personal, they must sue jointly in respect to it. If 
their interests are distinct and several, they cannot join. 
Thus, joint tenants must sue jointly.^ Tenants in common 
must, for injuries to the premises, such as trespass, 
nuisance, etc., sue jointly. Tenants in common must 
sue severally in ejectment and for injuries affecting their 
right of possession.* In many States this common-law 
rule has been changed by statute, so as to allow joint 
tenants, or tenants to sue jointly, or each severally for his 
share. 

1 SliDgsb/B Case, 5 Co. Bep. 18 6. 

* Anderson v, Martindale, 1 East, 497 ; 1 Pais, on Cont. 14-16 and 
notes. 

» Post, p. 141. 

4 Co. Lit. § 311 ; Webster t*. Yanderrenter, 6 Gnj, 438 ; 1 Washb. 
Real Ptop. c. xiii. § 1, par. 13. 

* Co. Lit. § 311 ; Rehoboth v. Hont, 1 Pick. 224; Hagbes v. Halli> 
daj, 3 Greene (la.), 80; 1 Washb. Real Prop. c. xiii. § 3, par. 18. 
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106. Bqidty Rules as to PartiM Plaintiff. — In equity 
the roles as to parties plaintiff are much more flexible than 
at law. It is deemed more important in equity that all 
parties be before the court than that they stand as plain- 
tiffs. VHiere several have an interest in the subject- 
matter, though that interest be not joint, they may often 
be plaintifiki. Their rights need not be the strict legal 
unit of the common law, and the relief sought need not be 
the same to each in aU cases. There are two classes of 
co-plaintiffs in equity : (1) Those whose rights and inter- 
ests are joint in the strict sense of the term. These ought 
usually to be joined, but often one of them sets the cause 
in motion; and it is no insuperable objection that the 
others are defendants, when more properly they should be 
co-plaintiflb, as the court on fiiU hearing, with all the par- 
ties before it, may give each the proper relief to which he 
is entitled, whether he be plaintiff or defendant. (2) Those 
who are not jointly but collaterally interested in the sub- 
ject-matter. Their interests may be distinct and separate, 
but Bhould be antagonistic to the defendant, and to that 
extent in common; but they may seeli: different relief, 
or relief in different degree. Such may have concurrent 
equitable rights growing out of the same subject-matter 
or a part of it They need not be interested in the whole. 
Two prindples in equity control as to parties. One is 
that '^ equity delights to do complete justice, and not by 
halves ; " the other is that equity discourages a multipli- 
city of suits. Hence, when the plaintiff seeks relief in 
equity, he must bring before the court at the institution 
of the suit, or there most be brought in afterwards, all 
who are so related to or connected with the subject-matter 
that, if they are not brought in and included in the de- 
cree, they might set up some future claim, or begin a 
ftiture litigation founded on the same subject-mattert 
against the same defendants. 
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107. Code Rules as to Joinder of Parties Plaintiff. ^- 
The following roles may be formulated as a brief state- 
ment of the law, as settled by interpretation of the code, 
as to the joinder of parties plaintiff. 

1. Parties jainUy interested sJunUd join. — Those whose 
interest in the subject-matter — that is, the matter or thing 
concerning which the action is brought — is joint ought to 
join as plaintiffs ; but any who refhse to so join may be 
made defendants. This is a well-known rule of equity, 
that an unwilling joint-owner may be made defendant ; and 
the codes have adopted it, and made it applicable to legal 
as well as equitable actions. Hence, (a) in actions upon 
covenants or promises, joint obligees, covenantees, or 
promisees ought to be joined as plaintiffs.^ (6) For in- 
juries to land, such as trespass, nuisance, and the like, 
joint tenants should sue jointly.' So should tenants in 
common sue jointly for like injuries, because there is 
unity of possession, and the injury is to the possession.* 
(c) When personal torts produce a joint injury to all of 
several persons, as where a firm is libelled or slandered, 
or goods are obtained fVom it by false representations, they 
should sue jointly.^ So the joint owners of land or per- 
sonalty * may sue for slander of title, and join in an action 
for damages.^ (d) Joint owners or owners in common of 
chattels or personal property should jointly sue to recover. 
Their ownership being a unit, all must sue. 

2. When there is ''Defect of Parties:^— It the interest 
of two or more in the subject-matter is joint, and aU are 

1 Chitt. PI. (Sp. ed.) p. 8a; Wright v. Post, 3 Conn. 142; Hm v. 
Tacker, 1 Tannt. 7 ; Dicey on Parties, 11, 104 n. 
s 1 ChitL PL (Sp. ed.) p. 64. 

• 1 Chitt. PL (Sp. ed.) p 65. 

• Lewis 0. Chapman, 19 Barb. 852; Pan. on Pkrtnenhip, 337; Chitt. 
n. (Sp. ed.) p. 65. 

• Towns. L. & S. § 206. 

6 Dioey on Parties, 382 ; Edwards v. Bnrria, 60 Gal 167. 
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not made plaintifh, or defendants upon their reftisal to 
be plaintiffs, there is a '^ defect of parties," of which there 
will be later explanation.^ It is ground for demurrer.' 

d. Converself/y where rights are severaU or injury not 
joint, the parties injured cannot unite in bringing the ac- 
tion.* Thus, if a voluntary association be libelled, each 
member must sue severally;^ and if two or more not 
partners sue for malicious prosecution, though prosecuted 
together, they must sue seyeraUy,*^ for the wrong is to each 
individually. 

106. Plaintiffs may Join where Interest is Common 
though not Joint. — The sections of the code above 
quoted — that ^all persons having an interest in the 
subject of the action, and in obtaining the relief de- 
manded, may be joined as plaintiffs;" and that ''of the 
parties to the action, those who are united in interest 
must be joined as plaintiffs ; but if the consent of any 
one who should have been joined as plaintiff cannot be 
obtained, he may be made a defendant'' — are now to be 
considered, with reference to the joinder of those whose 
interests are not joint, but merely common. It will be 
observed — 

1. That while they must have an interest, it need not 
be joint. 

2. That such interest need not necessarily be an egui- 
table^ but may be either a legcU or an equUaible interest. 

3. That the joinder is not compulsory, but the statute 
is permissive. The force of the statute can best be 
illustrated by a few — 

1 Pott, p. 164. 
> Code Bef . 134. 

* Giiard V. Beach, 3 E. D. Smith, 387 ; Hinkle v. BaTsnport, SS 1^ 
155. 

« Bhoadi r. Booth, 14 la. 575. * Id. 
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4. InstaneeB of Joinder of Legal InteresU not Joint. — 
Several creditors had attached a debtor's goods by sei>a- 
rate attachments on which the sheriff made levies. The 
defendant then gave a ^^ forthcoming bond" to the sheriff, 
upon which the goods were released. This bond being for 
the benefit of the several creditors, they were allowed to 
sue upon it, though their interests were distinct and sev- 
eral^ An injunction had been granted which interfered 
with three persons' interests. The interests were distinct 
and separate, bat they were obligees in the bond or 
undertaking given upon the issuing of the injunction. 
They were allowed to join in an action on the bond, each 
to recover the damage that was caused to his own inter- 
ests.' Several school districts having each an unascer- 
tained and unequal interest in a sum due, joined in action, 
legal in nature, upon it* A remainderman was allowed to 
join with the owner of the particular estate to recover 
damages past and ftiture for flowing land.^ 

5. Instances of Joinder of Plaintiffs whose Equitable 
Interests are not joint. — The joinder of plaintiffs having 
an interest in the subject of the action and in the relief 
demanded, hot joint in its nature^ is very common in 
equity. The code provision under consideration is but 
a statement of the equity rule. A few instances out of a 
great number are here given to illustrate its application. 
Where different creditors have several debts secured by 
one mortgage, they may join in foreclosure.* Or where 
there are several notes secured by the same mortgage, and 
transferred to different holders, all should join in the fore- 

1 Rntledge v. Corbin, 10 Ohio St. 478, 484. 

s Loomit V, Brown, 16 Barb. 325. See contrary ruling in Pellj v. 
Bowyer, 7 Bosh, 513. 

* School DistB. V, Edwards, 46 Wis. 150 ; bat so held becanse not 
iemorred to for misjoinder. 

« Schiffer v. Eau Claire, 51 Wis. 385. 

* Qoodall V, Mopley, 45 Ind. 355. 
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tdosore.^ In actions to redeem fW>m a mortgage, all who 
«re interested in the redemption, though not jointh* in- 
terested, may be plaintiffs, for the redemption must be 
complete.' * In action to set aside a foreclosure sale for 
the fraud of the sheriff, the mortgagor and mortgagee may 
unite.* Where action is brought for an accounting, with 
•other relief also demanded, all persons who are interested 
dn the accounting must be plaintiffs, though their interests 
Are distinct^ All parties should be before the court,* un- 
less be3'ond its jurisdiction.* Owners of separate parcels 
of land may join in an equity action to prevent some act 
that will work them a common injury ; as, for example, 
the creation or continuance of a nuisance,^ or to enjoin 
the collection of an illegal assessment for local improve- 
ments;* or to prevent a railroad track fVom being con- 
«tructed so as to injure or interfere with the use of their 
several lots ; * or to declare void a contract entered into 
by a municipality in excess of authority, and which will if 
;earried out increase their taxes ; ^^ or to enjoin the diver- 

^ Pettibone t;. Edwards, 15 Wis. 95. 

•^ Daniers Ch. 212. 

^ Berkshire v. Shnltz, 25 Ind. 523. 

-* Petrie v. Petrie, 7 Laos. 90; Eldridge v. Patnam, 46 Wis. 205. 

* Eldridge v. Patnam, aupra ; Ireton v. Lewes, Finch, 96. 

* Story's Eq. PL § 78. 

f Peck V. Elder, 3 Sandf . 126 ; Foot o. Bronson, 4 Lans. 47 ; Petti- 
l>one 17. Hamilton, 40 Wis. 402 ; Pom. Eq. Jar. § 245, 257. 
^ Uppington v, Oviatt, 94 Ohio St. 232. 

* Tate V. R.B. Co. 10 Ind. 174 ; Atchison Street R7. Co. v. Nave, 
38 Kan. 744. 

10 Peck p. School Dist. 21 Wis. 516. 



* NoTS. — A different role now ohtains in some States by statute 
billowing owners of nndiyided interests or distinct parcels to redeem, 
after decree of foredosnre, as to their part, on payment pro rota. 
S. S. Wis. An. Sts. § 3166. 
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flkm of a mfll-ctieMii abcrre tlidr wereni voBm or lands.^ 
Jodgmeiit crediton may Joiii in an aeCkm to cooipel dis- 
coveiy and to aet ande frandoknt oonTeyances made bj 
their debtor.' 

109. Joinder of Plaintiffi In Foreoloaore of Uena of 
Mechenioe, eto. — By the general principles of joinder 
persons having s^Mumte liens on real property cannot join 
in a single action to foreclose sach liens.' Bot late legis- 
lation in several of the States permits sach joinder, or 
provides that all lien-holders be brought in as parties, 
plaintiff or defendant. Thos a beneficent remedy to sat- 
isfy all liens in one foreclosore and sale of the property,, 
subject to the lien, is provided.^ 



110. Joinder of Different Assls^ees. — Where a caose- 
of action has been assigned to several assignees, a dis- 
tinct part to each, they may all join in an action upon it,^ 
and the partial assignment is no defence. And, in CaU- 
fomia, assignees of distinct tracts of land, purchasing from 
the vendee, holding under a land contract, may join in an 
action for specific performance against the vendor.' 

1 Belknap v. Trimble, 3 Paige, 577. 

* Story's Eq. PL §§ 533-539; Gates v. Browner, 17 Wis. 455; 
Morton v, Weil, 33 Barb. 30; WaU v. Fairley, 73 N. C. 464. 

* Horsh r. Morgan, 1 Kan. 293. 

« Ariz. (1887) Sts. § 2283; CaL (Deering's C. it Sto.) § 1195, Col. 
(1883) § 2152; Dak. (1887) § 5481 ; Idaho (1887), § 5137; Ind. (Myer** 
An.) § 5299 ; Kan. (An. 1889) §S 4738, 4739 ; Mo. (1889) § 6713 ; Neb. 
I 2168; Ner. (B. k H. Sts. 1885) { 3819; Okla. (1890) § 3346; 
Ore. (1 Hill's An. p. 426); Tex. (Sayres, 1888), Art. 3179; Utah 
(Com. Sts. 1888), I 3818, s. 1069 ; West Ya. (1891) p. 655 ; Wis. (1878) 
I 3321 ; Wyonung (Sts. 1887), { 1^72. 

* Whittemore v. Oil Co. 124 N. T. 565; Lapping v. Duffy, 47 
Ind. 51. 

* Owen V. Frink, 24 CaL 171. 
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SECTION in. 

PABTIBS DBFENDAKT. 

Ill, The Code Provialoiui as to Parties Defendant. — 
The sections of the codes prescribing rales are generally 
the following : — 

1. '' Any person may be made a defendant who has 'or 
claims an interest in the controversy adverse to the plain- 
tiff, or who is a necessary party to the complete deter- 
mination or settlement of the question involved therein/' ^ 

2. ''Of the parties to the action those who are united in 
interest must be joined as plaintiffs or defendants ; but if 
the consent of any one who should have been joined as 
plaintiff cannot be obtained, he may be made a defend- 
ant, the reason thereof being stated in the complaint or 
petition." * 

3. ^^ When the subject is one of common or general 
interest of many persons, or when the parties are very 
numerous, and it may be impracticable to bring them all 
before the court, one or more may sue or defend for the 
benefit of the whole." • 

4. ^' Persons severally [and immediately, Indiana] 
liable upon the same obligation or instrument, including 
the parties to bills of exchange and promissory notes 
[whether the action is brought upon the instrument or by 
a party thereto to recover against other parties liable over 
to him, New York] ; and persons severally liable for the 
same demand [and, without reckoning offsets or counter- 
claims, in the same amount, although upon different obli- 
gations or instruments, Wisconsin] j may all or any of 
them be included in the same action at the option of the 
plaintiff." * 

1 Code Bef. U. * Id. 11. > Id. 13. « Id. 61. 

10 
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5. Soioe States hKwe pnmaioiis aDowing the landloid 
mud tenant to be joiiied as defmdanto^ in actkma to 
leoorer real estate, or the landkxd to be aobstitiifced for 
the defendant tenant. 

112. Defendants In Actions on Contraot. — WHhoot 
entering into a faU explanation of the doctrines ci the 
former procedure as to parties defendant^ wfai<di the lim- 
ited space of this treatise will not permit, a few general 
roles may here be laid down as the result of the undianged 
roles of the common-law and eqoity systems combined 
with code provisions. 

1. Defendant must be liable an CantracL — No one can 
be soed for a breach of contract unless he is a party to it, 
or unless the liability thereon has devolved upon him by 
operation of law, or unless the law implies a contract 
obligation where none has in fact been made. 

2. Where several persons are Jointly Uable, they must 
be jointly sued. The codes have provided for the frequent 
case where one or part of the joint contractors cannot be 
served with summons, being beyond the jurisdiction of the 
court The action may proceed against those served. 
All the persons jointly liable are named as parties defend- 
ant, and the judgment is rendered inform against all, and 
is binding on joint property, but does not bind the defend- 
ants not served, until a subsequent proceeding brings 
them in, with opportunity to defend. There are, as there 
are at common law, several exceptions to this general rule 
above stated: (a) Where a co-contractor has been dis« 
chaiged as a bankrupt, or (b) where the Statute of Limita- 

1 Ark. §§2625; CaL§379; Cq1.§S66; Idaho, §4102; Ma §1993; 
Mont. §16; N. T. §1503; Ore. §316; N. C. §184; N. Dmk. §4878; 
OkU. § 4984; S. Dak. § 4878; Wis. § 3076; Wyomiog. In Indiana 
(§ 1051), Iowa, Kanaaa, Oklahoma, and Oregon, the landlord may be 
fohftttated for the tenant defendant 
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tions has ran as to one or part of the defendants, those 
thus discharged need not be joined, (c) If one of the 
joint contractors is an infant or {d) a married woman, and 
the contract does not relate to or operate to charge her 
separate estate, and she is, as to the contract, still under 
the common-law disability, such infant or married woman 
need not be joined, {e) Dormant partners need not be 
joined. (/) Still other exceptions are made by statute 
in several States, where joint liabilities are declared to be 
joint and several ; and one, any, or all of the joint obligors 
may be sued at the plaintiff's option.^ 

d. Where Parties are seoeraily liable on CofUract. — 
While at common law a rig/U can be joint or several, it 
cannot be joint and several.' But liabilities may be joint 
and several, and the plaintiff may sue one or all of those 
jointly and severally liable. But he must sue all jointly 
or all severally ; he cannot sue part jointly and others 
severally.* The code provision above quoted changes this 
rigid requirement : — 

(a) Those jointly and severally liable may one, any, 
or all be united as defendants at the plaintiff's option. 

(b) Those who are held in different relations of liability 
to the same contract — as the maker, drawer, acceptor, or 
indorser of negotiable bills of exchange or promissory 
notes — cannot at common law be joined as defendants, 
because, strictly speaking, their contracts are not identical. 
But this code provision very generally allows such parties to 
bills of exchange and promissory notes to be sued severally,, 
or part or all to be joined, as the plaintiff may elect^ 

^ Code Kef. 65. 

* Slingsby's Case, 5 Co. Rep. 19 a; Ecdeston v. Clepeham, 1 Wm. 
Saund. 153; Petrie v. Burj, 3 B. & C. 353 ; 1 Chitt. PI. 11 ; Garrett v. 
Handle/, 4 B. & C. 664. 

* 1 Chitt. PL 43 ; Cobell v. Yanghan, 1 Wm. Saand. 291 e,/ n. 4; 
Stzeatfield v. Halliday, S T. B. 782. « Code Bef. 61-64. 
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(e) The abcrre imitamcw nte to labiBty om lk« 
intirumefU. Bat in aeirenl of the Steles,^ Mnetics for the 
•tme ddit, or goenotofB, heMe for the etine ddit, though 
upon eqpente inetmnente, mej he joined or noit es the 
frfeintiirmej elect.' 

(d) In a fow States <* ell penooe holdmg as tenants in 
common. Joint tenante, or co-paicenen^* or any number 
leas than all, may Jointly or eeTeraUy commence or de- 
fend any dvil action or fNvceeding for the oifoioement 
or protection of the rights of anch party (jperson or 
perMma].'' * 

(e) Another email groop of States are still more radical 
in their departure from ancient rules. They provide that 
perBOos liable on contract, whether jointly, jointly and 
severally, or severally only, may one, any, or all be sued, 
at the plaintifl's option. In case any so bound are dead, 
the sunrivors may all or any be sued, and the personal 
representatiyes of any or all the deceased obligors may be 
joined.^ 

113. Defendants In Actions ez delloto ^General Rules 
as to Parties Defendant under the Code. — A few general 
roles of the common law which still obtain under the 
codes, respecting defendants in actions for tort, may be 
stated as follows : — 

1. Wrong-doer licMe. — Any person who has committed 
a wrong to the person or to property, whether the injury 
be done by force, or be the result of n^ligence, or want 
of skill, or firand or deceit, is liable to be sued by the 
party injured. To this broad rule there are the exceptions, 
not proper to be considered here, that judges cannot be 

1 Code Bef. 61-64. * Id. 62. • Id. 66. « Id. 65-67. 



* NoTB. — The word " oo-parcenen " if» eTidentlj bj mistske, printed 
" eo-partnezB " in the Nerada itatate. 
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sued in priyate action for judicial misconduct, though 
actuated hj evil motirea, and the protection giren to 
magistrates, sheriffs, constables, etc., who are sometimes 
exempt firom liability, being protected by the process they 
are commanded to execute.^ 

2. Joint wrong-doers are liable Jointly and severally^ 
and the party injured may at his option sue one, any, or 
all. But to expose them Jointly, the tort must he joint. 
There must be community in the wrong-doing ; it must be 
joint work.* For example, where B converts the goods of 
A and sells them to C, who in turn sells them to D, who 
also sells them to E, each subsequent purchaser having no 
knowledge of the original tort, each is liable. But their 
successive conversions do not constitute a joint conversion, 
and they cannot be Jointly sued.* Some torts, however, 
cannot be joint. Slander cannot be jointly committed, 
though the same words are spoken simultaneously by two 
or more. *^The words of the one are not the words of 
the other.'' ^ But most wrongs can be committed by two 
or more jointly. All persons who aid, counsel, or direct 
a trespass,* or wrongful conversion,* or other tort,^ are 
joint wrong-doers, and may be united as defendants. One 
who procures another to utter a slander would not be 
liable in an action for slander, but in an action for con- 
spiracy to slander he could be joined.* 

^ See Cooley on Torts, pp. 477, 538-550. 

* Trowbridge r. Forepangh, 14 Minn. 133. 

* Nicoll V. Glennis, 1 Manle & Sel. 588 ; Wilbrmham v. Snow, 3 
Wms. Ssnnd. 47 n. ; Cooper v, Blair, 14 Ore. 255. Bnt see Robertson 
». Hnnt, 77 Tex. 321. 

^ Chamberlain v. White, Cro. Jac 647 ; Webb v. Cecil, 9 B. Mon. 
198; bnt see Bish. Non-Cont. Law, § 525. 

* Eetrie v. Lamont, Car. & M. 96 ; Spragne r. Kneeland, 10 Wend 
161 ; Sikes v. Johnson, 16 Mass. 389 ; Page v. Freeman^ 19 Mo. 421. 

* Wilbraham v. Snow, 2 Wms. Sannd. 47 n. ^ Id. 

* Forqrth v. Edmiston, 2 Abb. Pr. o. s. 430. 



150 THE LAW OF FLEADINO. [PaxtX 

8. Joinder where the Tort arises out of Contract. — A 
somewhat nice distinction is to be noted here. In the 
class of cases where the plaintiff may elect to sae in tort 
for malfeasance or non-feasance in the performance of a 
contract, — his action being ^^ on the case " under former 
classification, — the rule seems to be: (a) If he sue an 
innkeeper or common earner in tort for injury to person 
or goods, he may regard the action as founded on breach 
of duty, unconnected with the contract, and sue one, any, 
or all who are suable for the tort and Jointly in fault.^ 
(h) But if he sue on the contract^ and in all cases where 
the action is not maintainable without referring to the 
contract, the persons jointly liable must be joined.* 

4. The principal and his agent ma}' be joined when 
the tort committed by the agent is one for which the prin- 
cipal is bound,* or the principal may be held solely respon- 
sible, or the agent may be sued alone.^ 

5. 2%€ master and servant may be joined where the lia- 
bility attaches to the master for the torts of the servant, 
whether from wilfulness or negligence.* 

6. Defendants in Ejectment — In actions to recover 
possession of real property, the codes usually provide — 
(1) That the actual occupant, if any, shall be made 
defendant; (2) That with him may be joined any one 
who claims title to the premises, such as the landlord, 
when a tenant is the occupant, or a reversioner or remain- 
derman, where the tenant has but a particular estate; 
(3) If the premises are not occupied, then those claiming 

1 1 Chitt. PI. 87. 

« 1 Chitt. PI. 87 ; Powell ». Layton, 2 B. & P. N. R. 365; Cobell 
V. Vanghan, 1 Wms. Saimd. 291 / 

s Hall V. Smith, 2 Bing. 156 ; Stevens v. Ry. Co. S3 L. J. 328. 

« Phelps r. Wait. 30 N. Y. 78; Wright r. Wilcox, 19 Wend. 343 ; 
Mechem on Agency, § 571 n. 

« Phelpg &. Wait, 30 N.Y. 78; Bailey V.Bailey, 61 Me. 361 ; 19Wend. 
S43 ; 3 £. D. Sm. 591. Contra, in Man. 592. SeeCooley onTort8,2 ed. p.  
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tide or some interest therein^ or ezerdsing acts of owner* 
ship over the same.^ 

7. When Defendants cannot be joined. — The defend- 
ants cannot be joined when their torts are each distinct 
and separate. Thus, if the cattle of A and B unite in 
breaking into the land of C, or if the dogs of A and B 
worry the sheep of B, or if A and B each commit a sepa- 
rate trespass on the lands of C, in none of the cases can 
A and B be joined as defendants in an action.* 

8. Infants liable for their Torts. — An infant is liable 
for his own torts,* when done in the absence of the parent^ 
and without his authority.^ Where the parent is respon- 
sible for the act of the infant, by reason of haying com- 
manded it, or its having been done by the infant while 
acting in the employment of the parent, within the scope 
of his authority, the parent may be responsible, and parent 
and infant may be sued jointly.* 

9. Corporations liable for Torts* — Corporations are 
liable for torts committed by them, through their agents 
and servants acting in the line of duty.* Where fraudu- 
lent or malicious intent must be proved, the fhtud or 
malice of the authorized agents will be imputed to the 
corporation.^ Hence, a corporation may be liable for libel,* 

1 Bli88*s Ann. Code N. Y. §§ 1502-1 503 ; Wis. R. S. Sts. §§ 3075-^076, 
and the codes of the other States, for varioos proyisions as to separate 
trial, verdict, and recovery against defendants joined in ejectment. 

^ Cooley on Torts, p. 348 n. ; Tnmer v. Hitchcock, 20 la. 310. 

* Bing. on Inf. 110; Hnchting v. Engel, 17 Wis. 230. 

« Tifft V. Tifft, 4 Denio, 177 ; Baker v. Haldeman, 24 Mo. 219. 
« ^ Schaef er v. Osterbrink, 67 Wis. 495 ; Hoverson v. Noker, 60 Wis. 
513; and see Hogerty v. Powers, 66 Gal. 368; Poland v, Earhart, 70 
la. 285. 

< Cook on Stock & Stockholders, § 697. 

^ Id. ; Vance v, Erie Ry. Co. 32 N. J. L. 334 ; Goodspeed v. Bank, 
32 Conn. 530; WiUiams v. Ins. Co. 57 Miss. 759; Cragie r. Hadlej, 
99 N. Y. 131 ; Batler v. Watkins, 13 WaU. 456. 

* Penn. &c. R. Co. v, Qnigley, 21 Hon, 202 ; Van Amam v. Billsteiii» 
102 N. Y. 355; Detroit, Ac. Port Co. v. McArthor, 16 Mich. 447. 
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for MMUilt tad bAtterjr oommitted hj ito agento or serFanto 
in ezeeoting iU roles, orders, etc.,^ finr a yexatiocis dvil 
sniV for trespaas,* for malicioiia proaecation,* naiaanoe,* 
coDTeraion/ or couqpiracy J 

In all theae caaea the corporation may be aued alone, 
the agent or officer who conunita the wrong may be sued 
alone, or the corporation and the officer committing the 
wrong may be jointly aned,* npon the fanuliar principlea 
the liabilitiea of principal and agent. 



114. X>af endanta In Aotloiia of an Bqvltable Natnre — 
Code Prorialona. — The code proyiaions which have a 
more special bearing on actions of an equitable nature are 
the following: — 

1. ** Of the parties to the action, those who are anited 
in intereat moat be joined as plaintiflb or defendants ; bat 
if the consent of any one who should have been joined as 
plaintiff cannot be obtained, he may be made a defendant, 
the reason thereof being stated in the complaint (or 
petition)/'* 

^ DmiT«r, Ac Bj. Co. v. Harris, 122 U. S. 597 ; Bamaden v. BoatiMi, 
ftc. Rj. Co. 104 Mass. 117 ; Cioker r. C. & N. W. Rj. Co. 36 Wis. 657. 

• Goodapeed v. Bank, 22 Conn. 530; Wheleea v. Bank, 1 Bax. 
(Tenn.) 469. 

t Moond o. Canal Co. 4 ICan. & Or. 452 ; Chicago, &c. Ry. Co. v, 
Daria, 86 BL 20; Bleach v. C. ft W. Bj. Ca 43 Wia. 183; Major, &c 
V. Bailej, 2 Denio, 433. 

« Yancao.ErieB7.Co.32N. J.L.334; Beed V. SaTinga Bank, 103 
Maaa. 443, and caaea ciled in Cook on Stock, &c § 698 n. 

• Baltimoro, &c. R/. Co. v. Fifth Bap. Ch. 106 U. S. 317 ; Borer on 
B. B. pp. 705-708; Story v, N. Y. EL Bj. Co. 90 N. Y. 122, 178, 179, 
43 Am. B. 146; Terre Hanto Gas Co. v. Teel, 20 Ind. 131. 

• Beach o. Bank, 7 Cow. 485. 

T Bollalo, Ac Oa Co. V. Standard Oil Co. 106 N. Y. 669. 

• Dieej on Ftetiea, 2d ed. 465, 466 ; Storena v. BfidUad B. Co. 2S 
L. J., 10 Ex. 352. 

• Coda B«f. 11. 
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2. ** Any person may be made a defendant (a) who ban 
or claims an interest in the controversy adveive to the 
plaintiff, or (6) who is a necessary party to a complete 
determination or settlement of the question involved 
therein." ^ 

The above are familiar principles in equity. The ftramers 
of the code, as they report, meant, in this, to borrow and 
adopt these well-settled equity rules and extend their appli- 
cation to actions of a legal as well as equitable nature.' 

115. Necessary and Proper Parties. — There is in 
equity courts a distinction between necessary and proper 
parties, — between such as are indispensable to a decree 
and those who might very properly be parties, but with- 
out them a decree effectuiJ for some purposes may be 
rendered.* 

Jllustrative Instances. — The general doctrine as to 
necessary and proper parties may be illustrated by a few 
instances of most fi^quent occurrence : In actions to fore- 

1 Code Ref. 14. 

3 N. Y. Rev. Stats. 1848, voL iii. Appendix, p. 846. 

* " The general rale in Chancery is that aU ought to be made parties 
who are interested in the controversj, in order that there maj be an 
end of litigation. Bnt there are qualifications in particular cases. 
The true distinction appears to be as foUows : (1) Where a partj will 
be directly affected by the decree, he is an indispensable party, unless 
the parties are too numerous to be brought before the court, when the 
case is subject to a special rule ; (2) Where a person is interested in 
the controversy, but will not be directly affected by the decree made 
in his absence, he is not an indispensable party, but he should be 
made a party if possible, and the court will not proceed to a decree 
without him if he can be reached; (3) Where he is not interested in 
the controTersy between the immediate party litigants, but has an 
interest in the subject-matter which may be conveniently settled by 
the suit, and thereby prevent further litigation, he may be made a 
party or not, at the option of the complainant." Williams v. Bank- 
head, 19 Wall. 563. See Story's £q. PI. § 76 c and note, for foU 
discussion. 
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dose mortgiiges the neonMiy parties aie — (a) the owners 
of the land sabfeet to the mortgage ; (6) the peisons per- 
aooallj liaUe tor the mortgage debt, of whom a personal 
Jndgment, for deficiencj after applying the proceeds of the 
foedosore ask, may be demanded. These sie necessaij 
parties, (c) So;, slso, sie the widow of a deceased mort- 
gagor or subsequent purdiaser,^ when tiieir dower right is 
aibcted. But if she hare not joined in the mortgage, and 
it is not for tiie purchase money, siie need not be made 
a defendant, foir the judgment cannot aflTect her rights. 
(d) Subsequent encumbrancers or lien-bolders are Tery 
proper parties, but not indispensable. A yalid judgment, 
as fkr ss it goes, can be giyen without tiiem, but still it is 
an incomplete one, as their ri^^t of redemption would be 
nnaflfected.' (e) A pricNr encumbrancer is not a necessary 
party ; he is hardly a proper party, unless the question 
of priority is in dispute, or unless he oxisents to come in 
and haye his rights adjusted and his chums satisfied.* 



SECTION IV. 

▲CnOirS BT AMD AOAIH8T HUBBAMD AMD WIFE. 

116. When Wife may sue alone. — At common law 
the wife could not sue alone. As her personal chattels 
became upon marriage the property of the husband, he 

^ Fofter r. Hickox, 38 Wis. 408. She is in WiBCOiinn deemed a 
mee€$$anf party if the joined in the mortgsge, a proper party if she did 
not. Caiy v. Wheeler, 14 Wis. 281. As to joinder of the wife, see 
pott, p. 158. • 

* Mooney v. Ifaas, 22 la. 380 ; Merchants' Bank v. Thomson, 55 
K.Y. 7, 11. But if made a party, and the complaint alleges facta 
showing her rights to be subject to the mortgage, she ought to defend, 
00 that the judgment may not bar her npon default 

* Anson o. Anson, 20 la 55. 
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Baed for them alone. Upon ehoses in actian^ whidi be* 
longed to her at the time of marriage, or for rent dae 
her, he might sae, bat mast join the wife as nominal co- 
plaintiff, thoagh he reaped the f^ait of the action. For 
injaries to her person or character daring marriage, the 
hasband mast sue Jointly with her. For injaries done to 
her real property doring covertare, or for rent accraing 
daring oovertare, the hnsband might sae alone, or the wife 
might be Joined.^ 

In eqaity the hasband mast generally be joined with 
the wife ; bat she may sae the hasband, and she then saes 
by gaardian or next fHend. 

The codes and married women's Acts, enacted very 
generally in the United States, have swept away these 
arbitrary rales. Under the codes the wife may sae 
alone — (1) When the action concerns her separate prop- 
ert3\* (2) When the action is between herself and her 
hasband.* In sach actions she need not sae by gaardian 
or next firiend, save in two or three States.^ (3) For her 
earnings, in those States which allow the wife to have her 
own earnings,* accraing from labor not performed for her 
hasband. (4) When she carries on business in her own 
name because of the drunkenness, profligacy, or like ineSL- 
ciency of her husband.* (5) For injuries to her person or 
character in many of the States ; ^ in other code States 
the husband joins with her in such action.* (6) By a few 
of the codes, the wife, whose husband has deserted her 
and the family, may bring actions which he might have 
brought.* But this right rests only upon statute.^^ (7) By 
several of the States she may take out insurance policj 

1 1 Chitt. PL 28, 75. 

« Code Ref. 28-37. • Id. 26. 

* Ohio, § 28 ; Neb. § 33. In Indiana ({ 8) she most sne bj jfoardian 
if a minor. 

* Code Bef. 27. * Id. 26. 7 id. 25. • Id. 34. 

* Id. 29. ^ Green o. Lyndes, 12 Wis. 404. 
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for her own benefit on the life of her husband, eon, or 
other person, and sue upon the same sa her own property.^ 
(8) It is quite generally statute provision to allow the 
wife to sue alone who is living separate Arom her husband, 
in cases where otherwise she must join with him.' The 
statute usually reads in the above instances that the wife 
may sue alone. But this is merely permissive. She may 
join her husband with her in all these actions.* 

117. When tiie Husband must Join with the Wife 
as Plaintiff in suing. — In cases not mentioned in the 
foregoing paragraph, the wife and husband must join as 
plainlifiis. The instances in which they must join are the 
following: (1) Where they are united in interest in the 
subject-matter of the action.^ (2) Where the action is for 
injuries to her person or character, and no statute ex- 
pressly gives her the right to sue alone«* (3) They are 
permitted to join in some States in actions for injuries to 
her person, where she recovers the damages for her own 
sufferings, and the husband such damages as he suffers, 
for loss of society and service, expense, etc., by reason 
of her injury.* But the usual rule is that such causes of 
action cannot be united.^ (4) Where the action is to 
recover land of the husband, and set aside a conveyance 
thereof which the husband and wife were by fraud induced 
to make, the wife may join by reason of her inchoate right 

1 An. Stis. Wis. § 2347 ; Ark. § 4623. ^ Code Bef . 32. 

* Kennedy v, Willianis, 11 Minn. 314; Gee v. Lewis, 20 Lid. 149; 
Corcoran v. Doll, 32 Cal. 82 ; Botkin v. Earl, 6 Wis. 393 ; Snell v. 
Bray, 56 Wis. 156. 

« Benihan v, Wright, 125 Ind. 536. 

s Johnson v, Dicken, 25 Mo. 580; Enders v. Beck, 18 la. 86; Beni* 
han V. Wright, 125 Ind. 536. 

« Code Bef. 34. 

7 Barnes v. Martin, 15 Wis. 240; Eayanangh o. Janesrille, 24 Wia 
ei8; Smith v. St. Joseph, 55 Mo. 456. 
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of dower.^ (5) Where a conveyance is Toid as to the 
wife, and a dood upon her inchoate right of dower, she 
and her husband may join in an action to remore such 
cloud.* 

11& Tba ^71f e may or must be Sued alone, when — 
(1) The action conoems her separate property or business,* 
she may be sued alone. (2) Her husband is the plaintitr,^ 
she must be sued alone. (8) In most of the States, for 
her antenuptial debts, the husband is not liable, and 
should not be Joined.* (4) In part of the States, for 
her own torts, not committed with, in presence of, or by 
coercion of, her husband, she must be sued alone.* 

119. The Husband and Wife must be Jointly sued. -— 
(1) When they are united in interest in the property or 
right which is the subject of the action.^ (2) For the 
torts of the wife, unless by some statute she is made 
solely liable.* (3) Generally, in all cases where no statute 
expressly authorizes her to be sued alone. (4) Under 
some of the codes, which followed the New York code, 
as first adopted, the provision was: '^When a married 
woman is a party, her husband mfMt be joined with her, 
except that when the action concerns her separate prop- 
erty she may sue alone." The courts held, while this pro- 
vision was the law, that in all actions where she was sued 

1 Simar v. Canaday, 53 N. Y. 298. Contra, Read v, Lang, 21 Wig. 
678. Bat see Madigan v. Walsh, 22 Wis. 478. 
3 Madigan v. Walsh, 22 Wis. 478. 
s Code Ref . 24. « Id. 26. 

* &\e State statates. 

* Code Ref. 37 o. ' Id. 11. 

* See ante, p. 146. In Wisconsin the husband is made a party with 
the wife ; but execntion can issne only against her separate property. 
S. & B.'s Ann. Stats. 2969 a; Laws, 1883, c. 25. In Wyoming the 
judgment is levied of the wife's estate, if she have any. B. S. § 1565. 
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respecting her propertyj her husband must be Joined.^ 
(5) In actions of tort in respect to her prcqiertjr, or prop- 
erty claimed by her,' such as nuisances thereon, imperfect 
fences, and cases of omission of duty relating thereto/ or 
liability because of ownership, or trespasses by her ani- 
mals,^ she must generally now be sued alone, as most of 
the States have changed the above code provision, so 
as to require that she be sued alone in actions respecting 
her separate property.* (6) In actions to foreclose a 
mortgage executed by the husband upon his lands, the 
wife, being dowable, is a necessary party — (a) if she has 
joined in the mortgage ; or (b) if the mortgage was given 
before her marriage ; or (c) if the mortgage is for the 
purchase-money. In all these cases she must be made 
defendant, so as to cut off her dower interest in the mort- 
gaged premises. But if the mortgage was executed by 
the husband while she was wife, and she did not join in 
it, her dower interest is unaffected by the mortgage and 
by the decree. In such case it is useless to make her a 
party.* 



SECTION V. 

120. One or more Suing or being Sued in Behalf of all 
interested : When One may site or be sited as the Hepre- 
tentative of a Class, — The codes adopt a rule of equity, 

1 Oatman v, Gk>odricli, 15 Wis. 589 (the Wisconain statute since 
changed); Wolf v. Manning, 3 Minn. 202; Mayrick v. Green, 3 
Key. 52. 

^ Peak f. Lemon, 1 Lans. 296; Warren o. Warren, 46 N. Y. 228. 

* Rowe V. Smith, 45 N. Y. 230. 

« Baom V. Mnllin, 47 N. Y. 577. • Code Ref. 23-29. 

* See on this sahject, Wiltsie on Foredoran, § 135, and cases 
vited. 
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which is founded in convenience, that, << when the question 
is one of a common or general interest of many persons, 
or when the parties are very numerous, and it may be im- 
practicable to bring them all before the court, one or more 
may sue or defend for the benefit of the whole." ^ There 
are three classes of cases embraced within iMs rule: (1) 
Where the question is one of a common or general inter- 
est, and one or more sue for the benefit of all ; (2) Where 
the parties are a voluntary association for public or private 
purposes, and those who sue or defend represent the rights 
and interests of the whole ; (3) Where the parties have 
distinct interests or rights, but are so numerous that it is 
impracticable to bring them all before the court.' 

1. Cases of a Common or OenercU Interest, — Where 
the question is one of common or general interest the par- 
ties need not be so numerous as to render it impracticable 
to bring them all in. The parties need not be in privity ; 
but the case must be one in which all could have joined in 
the first instance. This is said to be the test by which to 
determine that the action is properly brought by one for 
all.* This provision applies to actions of a legal as well 
as an equitable nature, but is most usual in equitable 
actions. 

2. Ifumerousness of Parties. — In cases where one or 
more are allowed to sue or defend in behalf of all, because 
the parties are so numerous as to render it impracticable 
to bring them all in, it is not essential that their interests 
be joint. The right of each may be distinct, though all 
must be interested in the relief sought. To entitle the suit 
to be brought by a representative because the parties are 
numerous, it must be shown by the complaint that they are 
numerous, and the mere general allegation of the fact is 

1 Code Ref. 13. 

s Story's Eq. PI. §§ 98-135. 

* Reid V, Evergreens, 21 How. Pr 319. 
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insofflcient.^ In one case the number of twenty ' was held 
insofflcient ; in another thirty-five ; * in another forty,^ — too 
few to jastiQr one suing for alL 

3. lUuBtrative Instanees. — The more common in- 
stances where one or part may sue or defend for the 
benefit of all are : (1) Creditors seeking to establish their 
claims against a common debtor and set aside fraudulent 
conveyances or reach equitable assets ; * (2) Legatees or 
distributees of an estate suing for an accounting ; * (3) Vol- 
untary associations of unincorporated persons, societies, 
etc. ;' (4) Part of a prize-crew, suing a prize agent for an 
accounting ; * (5) Share-holders in a corporation suing di- 
rectors for neglect or misconduct.' (6) Tax-payers may 
sue, one or part for all, to restrain delivery of municipal 
bonds unlawfhUy issued in aid of a railroad,^^ or to restrain 
municipal oflloers or corporations from violating their legal 
duties or transcending their powers to the injury of the 
tax-paying inhabitants.^^ (7) Policy-holders may, one or 
part for all, sue to compel ofiloers to declare a dividend." 
(8) A tradesman or artisan may sue in behalf of all of his 
class in a particular locality to restrain illegal acts preju- 

^ Hobicht V. Pemberton, 4 S«ndl 657. 

* Harriflon v. Stewardaon, 2 Hare, 530. 
s Kirk V, Young, 2 Abb. Pr. 453. 

^ Brainerd v. Bertram, 5 Abb. N. C. 102. 

* 1 Ban. Ch. PI. p. 235. 

* Stoiy's £q. PI. §{ 104-106; McKenzie o. L. Amonronx, 11 Barb. 
516. 

f Stoiy's Eq. PI. § 107 et seq, • Id. 5 98. 

* Smitb v. Rath, 66 Barb. 402. But lee Donsman o. Wit. etc. Ca 
40 Wis. 418. 

10 Lynch v. Eastern, etc., Co. 57 Wis. 430, and cases cited. 

11 For a large collection of cases where tax-payers may sae in 
equity, see Dillon on Municipal Corporations, 4th ed. § 914 and note, 
llie diversity of ruling in the different courts is there shown. See^ 
also, 57 Wis. 430, 58 Wis. 565. 

is Lnling v. AtL Mut. Ins. Co. 45 Barb. 510; 30 How. Pr. 69. 
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dicial to their calling.^ (9) Pew-holders or members of a 
coDgr^^tion,' parishioners,* a partnership of fire hun- 
dred members,^ share-holders in a f\ind,* are sach a class 
that one or more may sue or defend for all as having a 
common interest 

121. The persons thus represented derlTe the beneflt 
of tte action only by coming in and being made parties, 
or by sharing expenses of litigation — (a) if the action be 
one where the fraits of the recovery are to be shared or 
divided, or where each person is to be brought under the 
operation of the Judgment, {b) But in some cases, — as, 
for example, the restraining of a public officer fVom doing 
some illegal act, — all may derive the benefit, though never 
brought in nor connected with the action by contributing 
or sharing in its conduct.* The party who institutes the 
action may settle his individual claim and discontinue at 
any time before other parties have come in ; but after judg- 
ment it is for the benefit of all ; and he cannot control the 
action.^ 



SECTION VL 

BRXKOIKa IN mBW PARTIES : INTERVENTION ; INTERPLEADINa. 

122. The Code Provisions. — The codes very generally 
contain this provision : (1) ^^ The court may determine 

^ Smith V. Lockwood, 10 N. Y. Leg. Obs. 12, 23S; Eickleberg v. 
Board of Health, 47 Hun, 371. 

s MiUigan v. MitcheU, 3 MyL & Cr. 72, 84. 

* Bromley v. Smith, 1 Sim. S. ^ Small v. Atwood, Yonnge, 407. 

* Adair v. New Rirer Co. 11 Yee. 448. 

* See Story's Eq. PL §§ 99, 106. As to equity practice hi adrertia- 
ing to bring parties in who oagbt to be joined and receive their benefit 
or be bonnd by judgment, see Darid r. Frowd, 1 M. ft K. 200. 

' BrinekerhofE v. Bostwick, 99 N. Y. 185. 

u 
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any oontroversy between fhe parties before it, where it 
can be done without prejadioe to the rights of others, or 
by saving their rights ; but where a complete determina- 
tion of the controversy cannot be had without the presence 
of other parties, the court may cause them to be brought 
in/' ^ (2) And when in an action for the recovery of real 
or personal property' a person not a party to the action ^ 
but having an interest in the subject thereof^ makes appli- 
cation to the court to be made a party, it may order himi 
to be brought in by the proper amendment (8) A defend- 
ant against whom an action is pending upon a contract,, 
or for specific real or personal property (or the conversion 
thereof, in Wtsconsin), may, at any time before answer,, 
upon afiSdavit that a person not a party to the action, and 
without collusion with him, makes against him a demand 
for the same debt or property', upon due notice to such 
person and the adverse party, apply to the court for an 
order to substitute such person in his place, and discharge 
him from liability to either part}', on his depositing in the 
court the amount of the debt or delivering the property or 
its value to such person as the court may direct ; and the 
court may in its discretion make the order."* (4) In 
Iowa, any stranger may intervene, on his own motion, 
without leave of court.* In California ^ and Washington ^ 
the same is true, save that the intervener must first obtain 
leave of the court. 

123. The bringing in of new parties, when a com* 
plete determination cannot be had without their presence,, 
is an old, familiar practice in equity. It will be observed 
that they need not be brought in, when the rights of the 

A Code Ref. 84. 

* Code Ref. 69. The above is the langnsge or snhstanoe of all the 
•odea save those mentioned below. 

« la. S 2683-2685. « Cal. § 4946. • Wash. { 156. 
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parties before the coart can be determined^ or their rights 
saved ; but if their rights are so bound up with those of 
the parties in court that the latter cannot be settled and 
adjusted without also fixing and settling the former, then 
the court must order them brought in.^ The court acts of 
its own motion, if neither party to the record raises the 
question. The persons may be ordeied in at any stage in 
the action,' even after appeal.* 

124. Zntenrention. — The instances in which a party 
may intervene are quite limited, — except in a few States. 
They are confined to actions for the recovery of real or 
personal property.* But in the States above named, they 
may come in in any action where they have an interest in 
the subject-matter, or in the success of the parties, or 
against both.* The action then becomes tripartite. In 
garnishee or attachment proceedings the right of inter- 
pleader and intervention is usually provided for by statute^ 
to enable third parties to assert their claims to the prop- 
erty bound in attachment or garnishment.* 

125. Interpleader. — The code method is a substitute 
for, and simpler procedure than, the bill of interpleader in 
equity, of which mention has been made in the earlier part 
of this volume.^ It applies to three kinds of actions : 
(1) Those to recover money on contract ; (2) To the action 
to recover specific real property, commonly called ^^ eject- 
ment," though very unlike the ancient action of that name ; 
(8) The action to recover specific personal property, com- 

1 DaviB V. The Major, etc., 2 Daer, 663, 3 Daer, 119; Shaver v» 
Brainard, 29 Barb. 25 ; Jones v, Yantress, 23 Ind. 533 ; Johnson 9» 
KeviUe, 68 N. C. 177. 

3 Att7.-Gen. v. Mayor, 3 Daer, 119. 

* Shaver v. Brainard, 29 Barb. 25. 

« Code Ref . 79-83. ^ Id. 82. 

Id. 83. 7 Ante, par. 44. p. 52; par. 48, p. 56 
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monly called ** replerin ; " ^ (^) In Wiaeonrini it also may 
be applied in an action for the conYenion of personal 
property.* 

126. Thm pieafflngi mnat be amemrted iriien new 
parties are <»dered brought in, or intenrene, or inter- 
pleaded. The complaint will be dismissed as to them on 
the trial, unless it Is amended so as to show them to be 
properly parties of record.* 



SECTION vn. 

MANNER OF BAISING QUESTION A8 TO PARTIES TO ACTION. 

127. Non-Jolnder of Parttes Plaintiff, how ealled in 
Question. — ^The codes uniformly provide that for ^^ defect" 
of — that is, too few — parties, the defendant may raise 
the objection by (a) demurrer, when the defect appears 
upon the face of the complaint or petition,^ or (b) by 
answer, when it does not so appear.' If the defect is 
apparent on the face of the complaint or petition, the 
defendant must raise the point, if at all, by demurrer. 
He cannot in that case raise it by answer. If it be not 
so apparent, he must object by answer, or he waives 
the objection altc^ether. Being in its nature a dilatory 
defence, the defendant renounces it, if he do not raise it 
at the proper time and in the proper manner.* The 

1 Code Bef. 69-78. 

> S. & B/s Ann. Sts. 2610 ; Laws, 188S, c. 41. 

* Smith V. Weage, 21 Wis. 440. A» to amendment of pleadings 
generallj, see pott, pp. 278-287. 

« Code Bef. 132. * Id. 141. 

• Zabriskie v. Smith, 18 K. T. 322 ; Haines v. HoUister, 64 N. T. 1 ; 
Tennant v, Pfister, 45 CaL 270. 
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demurrer for defect of parties plfttntifT should point oat 
the particalar defect by showing the party who should be 
made co-plaintiff.^ He mast appear by the complaint to 
be Hying at the time, or the objection must be taken by 
answer.' And where the defendant sets up in his answer 
the defence of non*joinder, he mast state the names and 
residences of the persons whom he alleges to be necessary 
plaintiffs.* 

12S. BCsJolnder of Plaintifrs. — If there be an excess 
of plaintiflb, it is made ground for demurrer by statute in 
part of the code States and Territories.^ Where no such 
statute has been passed, the rule is that a misjoinder or 
excess of plaintiffs is not ground for demurrer.* To this 
general rule there is the exception that when a wife is 
misjoined as plaintiff with her husband, the defendant 
may demur,* because a several judgment cannot be given 
against the wife at the trial. 

Where by statute the misjoinder of plaintiffs is made 
ground of demurrer, when apparent on the face of the 

1 Gardner v. Fisher, 87 Ind. 369 ; Baker v. HawkinB, 29 Wis. 
576. 

3 Braiiiard v. Jones, 11 How. Pr. 569; Levi v. Harerstick, 51 Ind. 
236. 

* Gardner v. Fisher, 87 Ind. 369; Beyier v. Dillingham, 18 Wis. 
529, 534 ; but see contra, SoUiyan v. N. T. &c Co. 119 N. Y. 348. The 
presamption of life applies, Eaton v, Balcom, 33 How. Pr. 80, where 
the defect is made ground of demurrer. See Bliss' Ann. Code, N. Y. 
§ 500 n. 

« Code Ref. 137, 138. 

* Mcintosh 9. Ensign, 28 N. Y. 109, for rule prior to the change in 
the statute so as to make misjoinder ground of demurrer. Dean v, 
English, 18 B. Mon. 132 ; Fry v. Street, 37 Ark. 39 ; Hill v. Marsh, 46 
Ind. 218; Schiffer v. Ean Claire, 51 Wis. 385; Hoard v. Clum, 31 
Minn. 186; Clark v. Bayer, 32 Ohio St 311 ; Bums v. Ainsworth, 72 
N. C. 496 ; Kuoera v, Kncera, 86 Wis. 416, and cases cited. 

* Read v. Sang, 21 Wis. 678 ; Dnnderdale v, Giymes, 16 How.Pr. 195 
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oompUuntf it may be taken by answer when it does not so 
appear.^ 

129. Non-Joinder of Defendants. —- Where there is a 
** defect" of parties defendant manifest upon the face of 
the complaint or petition, it is groond for demurrer in all 
the codes ; and for objection by answer, when not shown 
on the face of the plaintifTs pleading. The same rules 
obtain as the necessity of demurring when the objection 
appears on the face of the complaint, and pointing out 
the defect by indicating the person who should be made 
a defendant, as in case of non-joinder of plaintiffs.' 

130. BCsjolnder of defendants means, not that all the 
defendants are improperly sued, but that some one or 
more are properly sued, and others improperly joined. 
As to this objection, the following is to be remarked : — 

1. In most of the codes, the misjoinder of one or more 
defendants is not ground of objection to be taken by those 
who are properly sued. 

2. But those who are improperly joined may separately 
demur, not on the ground of misjoinder, but because the 
complaint or petition, as to them, states no cause of 
action.* 

3. A joint demurrer interposed by those properly sued 
and those improperly sued will be overruled in those States 
whose statutes do not make misjoinder of defendants a 
ground of demurrer, if a cause of action is stated against 
any of the defendants.^ 

1 Code Kef. 137, 141. ' > Id. 134. 

« Lewis V, WiUianui, 3 Minn. 151 ; Nichols v. Drew, 94 N. Y. 22; 
Pom. Rem. § 291, and cases in note. 

* Brown v. Woods, 48 Mo. 330 ; Webster v. Tibbltts, 19 Wis. 438 ; 
McGonigal v. Colter, 32 Wis. 614. Centra, Wood v. Olnej, 7 Ner. 
109. 
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4. Those who are improperly sued can at any stage of 
the action object that there is no cause of action alleged 
in the complaint against them. They may at or before 
the trial move to dismiss the action as to them ; and they 
are entitled to judgment of dismissal with costs against 
the plaintiff, even though he may recover against the 
defendants properly sued.^ 

5. The plaintiff at any time may move to amend by 
striking out the name of the party improperly joined, or 
to discontinue the action as to such defendant^ 

6. In some of the States where mi^oinder is made 
ground for demurrer, it must be made by those who are 
improperly joined.* 

1 Code Bef. 136. ^ Id. 309. 

* Brown v. Woods, 48 Mo. 330 ; Alnatt v. Leper, 48 Ma 819 j 
Pfister V, Daasey, 3 West. Coast Rep. 303. 



leS THK LAW OF PLEADING. [Past I 



CHAPTER V* 

JOINDER OF CAUSES OF ACTION IN PLEADmO. 

131. What Causes may be joined. — Part of the codes, 
following the original New York statute, provide, that 
*^ the plaintiff may unite in the same complaint (or peti- 
tion) several causes of action, whether they be such as have 
heretofore been denominated legal or equitable, or both, 
when they all arise out of — (1) the same transaction, or 
transactions connected with the same subject of action ; 
(2) contract express or implied ; (3) injuries with or with- 
out force to person or property or either ; (4) injuries to 
character ; or (5) claims to recover real property, with or 
without damages for the withholding thereof, and the rents 
and profits of the same ; (6) claims to recover personal 
property, with or without damages for the withholding 
thereof; or (7) claims against a trustee by virtue of a 
contract, or by operation of law." ^ 

But the causes of action so united must (a) all belong 
to one of these classes, and (b) must affect all parties to 
the action, and (c) not require different places of trial, and 
(d) must be separately stated.^ 

1 Code Ref. 109-117. 

3 The codes are somewhat yariant in phraseology on the subject 
of joinder. The States of Wisconsin, Ohio, Minnesota, Nebraska, 
Kansas, Florida, North Carolina, South Carolina, are substantially 
as above given. Indiana, Kentucky, California, Oregon, and Nevada 
omit the clause, '' whether heretofore denominated legal or equitable, 
«r both," and the clause, "arising out of the same transaction or 
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132. What Is a Cause of Action. — The proper under- 
standing of these statutes reqaires a careihl definition of 

traosactioiu connected with the same rabject of action." Code Bef. 
109-117. 

Indiana (§ 278) daaseB the cases that maj be united thns : (1) Money 
demands on contvact; (2) Injuries to propertj; (3) Injuries to per- 
son or character; (4) Claims to recover personal propertj, with or 
without damages for withholding thereof, and for injuries to propertj 
withheld ; (5) Claims to recover real propertj, with or without dam- 
ages for the withholding thereof, and rents and profits of the same ; 
and for waste or damage done to the lands ; to make partition thereof, 
and to determine and quiet title ; (7) Claims to foreclose mortgages; to 
enforce or discharge specific liens ; to subject to sale real propertj upon 
demands against decedent's estates, when such propertj has passed to 
heirs, devisees, or their assigns ; to marshal assets, and substitute one 
person to the right of another ; and all other causes arising out of a 
contract or a dutj. Recoverj of title papers or other instruments in 
writing, or correction of mistakes therein, maj be had in a separate 
action, or in other actions when essential to complete remed j ; and in 
actions on contract, other matters maj be joined when necessarj to 
complete remedj and speedj satisfaction of the judgment, though 
such matters fall within some other one or more of the foregoing 
classes. 

The Iowa code (§ 2630) comprehensivelj provides : " Causes of ac- 
tion of whatever kind, where each maj be prosecuted bj the same 
kind of proceedings, provided that thej be bj the same parties, and 
against the same party in the same right, and if suit on all as to venue 
maj be brought in the same conntj, maj be joined in the same peti- 
tion. But the court, to prevent confusion, maj direct all or anj portion 
of the issues so joined therein to be tried separatelj, and maj deter- 
mine the order thereof." 

In New York, the later revision (Code Prac. § 484 ; Bliss's Ann. Co. 
S 484) changes the classification thus : (1) Upon contract express or 
implied ; (2) For personal injuries, except libel, slander, criminal con- 
versation, or seduction; (3) For libel or slander; (4) For injuries to 
real propertj; (5) Real propertj, in ejectment, with or without dam- 
ages for the withholding thereof; (6) For injuries to personal prop- 
ertj; (7) To recover chattels, with or without damages for the taking 
or detention thereof; (8) Upon claims against a trustee bj virtue of a 
contract, or bj operation of law; (9) Upon claims arising out of the 
same transaction, or transactions connected with the same subject of 
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its terms. What is a cause of action? Jurists have found 
it difficult to give a proper definition.^ It may be defined 
generally to be a situation or state of facts that entitles a 
party to maintain an action in a judicial tribunal. This 
state of facts may be — (a) a primary right of the plain- 
tiff actually violated by the defendant ; or (b) the threat- 
ened violation of such rights which violation the plaintiff 
is entitled to restrain or prevent, as in case of actions or 
suits for injunction ; or (c) it may be that there are doubts 
as to some duty or right, or the right beclouded by some 
apparent adverse right or claim, which the plaintiff is en- 
titled to have cleared up, that he may safely perform his 
duty, or enjoy his property. The cases of the latter class 
are — such as the action to construe a will, so that the 
executor may execute it ; or a trustee's action for direc- 
tions as to the performance of his trust; or actions to 
quiet title; or actions or suits quia timet (because he 
fears) generally. A cause of action differs fi*om a chose 
in action in this : the chose in action is a right to have 
money or some other thing, but it may not be due until 

action, and not inclnded within one of the foregoing sabdirisiona of 

this section. 

" Bat it mnat appear upon the face of the complaint, that all the 
canses of action so onited belong to one of the foregoing sabdivisions 
of this section ; that thej are consistent with each other, and, except 
as otherwise prorided by law, that the j affect all parties to the action ; 
and it mnst appear on the face of the complaint that thej do not 
require different places of trial." 

The Oregon code abolishes onlj the distinction between forms of 
actions at law, and makes two classes of injuries, — one to person, and 
one to property (§ 1 ). 

Colorado specifies three classes as unitable, namely: (I) Actions 
for the recovery of real property, with damages, rents, profits, etc. ; 

(2) Actions for the recovery of personal property, with damages, etc. ; 

(3) All actions for damages, whether upon contract or for injuries to 
property, person, or character. (Rice's Co. § 70.) 

A Yeeder v. Baker, S3 N. Y. 160. 
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sometiiiie in the ftiture* The facts of the cho$e in ciction^ 
and the violation of plaintiff's right by non-performanoe 
on the part of the promisor, oonstitnte the cause of action. 
The cause of action most not be confounded with the 
remedy or remedicU rigtU, The remedy is the ^' object of 
the action," the relief sought by it; the remedial right is 
the secondary right to have such remedy which arises 
when the primary right is broken. 

133, The Cause of Action Is a Unit. — The state of facts 
may give right to two or more kinds of relief or remedy, — 
one legal and one equitable, — or different kinds of legal 
relief, or different kinds of equitable relief; but it is never- 
tiieless but one cause of action ; hence it cannot be eplit, 
^' Splitting a cause of action" is defined to be a splitting 
up a demand and prosecuting it piecemeal, or presenting 
only a part of it, as the grounds upon which relief is 
sought, leaving the rest for a second suit ^ ^' All dam- 
ages arising from a single wrong, though at different 
times, make but one cause of action ; and all debts and 
demands already due by the same contract make but one 
entire cause of action." ^ " In case of torts, each trespass, 
or conversion, or fraud, gives a single cause of action, and 
but a single one, however numerous the items of wrong or 
damage may be. In respect to contracts, express or im- 
plied, each contract affords one, and only one, cause of 
action. The case of a contract containing several stipula- 
tions to be performed at different times is no exception ; 
although an action may be maintained upon each stipulation 
as it is broken, before the time of the performance of the 
others." • 

I Stark V. Starr, 94 U. S. 485 ; Bliis' Ann. Code, § 481. 
* Bendemajle i^. Cocks, 19 Wend. 207; Secor v, Stnigis, 16 N. T. 
648. 

« Seeor v. Stnrgia, 16 N. Y. 548; Fish v. Tank, 12 Wis. 276« 298. 
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134. CftfHMs of Aetton aiiaiiic oot of tkm Bmmm Tkaiui- 
■otton. — The word ^^ trmnBactioii'' has no technical mean- 
ing in the law, and its ose in this statate has led to some 
perplexity. The ooorts have not attempted to give an 
exact, comprehensive definition, bat have merely oonstnied 
it with reference to the cases before them. In common 
speech a transaction is the act of transacting any basiness^ 
negotiation, management, or proceeding.^ It is a broader 
term than '^ contract." ^ Two or more contracts, or con- 
tracts and torts,* or two or more torts,^ may arise oat of 
the same transaction. A transaction, as the word is here 
ased, is a combination of acts and events, circumstances 
and defaults, from which may result the violation of differ- 
ent and distinct primary rights of a person. The statute 
is liberally interpreted ; and all the wrongs that a party 
has sustained in one transaction, whether from breaches 
of contract, torts, frauds, or breaches of trust, may be 
redressed in one action.* 

1 Woicester*! Die "Tnuwaction." 

3 Roberto v. Donoyan, 70 CsL 113; Xenia Bank v. Lee, 7 Abb. Ft. 
889. 

* Geitler v, Linscott, 26 Minn. 82. 

« Ban 9. Sbaw, 10 Hon, 580; Young v. Tonng, 81 N. C 91. 



* NoTB.-~A few decincms will better iUnstrate the application of 
this statute than anj definition the conrto hare attempted to gire. In 
the following instances causes of action were held to be nnitable, as 
arising oat of the same transaction : for recorery of possession of land, 
and the yalne of the use and occupation (Armstrong v. Hinds, 8 Minn. 
254) ; for accounting, payment of balance due, and surrender up of 
securities (Montgomery v. McEwen, 7 Minn. 851) ; for accounting by 
an administrator, and to set aside a oonyeyance made by him in feaud 
of the heirs, and compel a reconreyance by the heirs of the fraudulent 
grantee (Bassett p. Warner, 23 Wis. 673) ; for accounting by an agent, 
and to set aside conyeyances of lands purchased with plaintiff's money 
and oonyeyed to the co^efendant (Blake v. Van Tilboig, 21 Wis. 679). 
Bo, causes of action arising from breach of a contract, and injuries to 
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135. ftuuiaotlons oonneoted with the Sam* 8nbJ«ot 
of Action. — The meaning of the provision of the statute 
above quoted, that causes of action may be united when 
they arise out of ^^ transactions connected with the same 
subject of action/' is not yet fiilly fixed and accurately 
defined by decision.* In view of the decided causes where 
joinder has been sustained, it may be said — 

1. That different causes of action may be united in the 
same complaint, when they arise out of transactions con- 
nected with the same subject of action. 

properly, the subject of the contract, as for delay in printing a book 
and injury to the stereotype plates left with the printer for the pur- 
pose (Badger v Benedict, 1 Hilton (N. Y.), 414) ; causes of action for 
deceit in sale of canal-boat, and for wrongful taking of property from 
the boat (Cleveland v. Barrows, 59 Barb 364) ; for injuries to person 
and property by the wrongful acts of a steamboat company to a pas- 
senger on the same voyage (Jones r. Cortes, 17 Cal. 4S7) ; to recover 
an agreed price, and for damages for delay in having the premises 
ready in time for the work to go on, the price of extra materials, and 
finally to set aside an award of matters in dispute arising out of the 
building contract, on the ground of fraud (See v. Partridge, 2 Duer, 
463) ; to recover damages for conversion by common carrier of goods, 
and moneys mistakenly paid as froight for same goods (Adams v, 
Bissell, 28 Barb. 382) ; for moneys delivered to defendant as agent to 
buy land, part of which he had converted to his own use, and to compel 
him to convey to plaintiff the land bought with part (Callaghan v. 
McMahan, 33 Mo. 111). 

In Harris v. Avery, 5 Kan. 146, A. called H. a thief, arrested and 
throw him in jail on a false charge of horse-stealing. This joinder was 
sustained. A contrary ruling is found in Anderson v, HiU, 53 Barb. 
238, where it is held that assault and battery cannot be joined with 
slander. 

* NoTB. — This subject is quite elaborately discussed in Pomero/s 
Remedies and Remedial Rights, §§ 463-^75. After criticising several 
decisions, in which a construction of the statute is attempted, he reaches 
the conclusion that no explicit and definite rule can be given; and 
that the statute can have no practical application to legal causes of 
action, but can be resorted to in practice only in suits of an equitable 
aatore involving complicated matters. 
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2. That by the ''subject of the action" is meant the 
things real or personal — lands, money, or chattels — in 
relation to which the action is brought 

3. That the transactions may be different, bat most be 
connected with the subject of the action. 

4. That the intention of the provision is to presenre the 
doctrine of equity, that all matters relating to one subject- 
matter, or subject of action, which ought to be settled and 
determined in one litigation, and can be joined as affect- 
ing all the parties in the same right and full relief given, 
may be united. 

5. That in many instances it will be difficult to deter- 
mine whether a case involyes the statement separately of 
two causes of action, or whether it is one cause of action to 
be stated as such in continuous narrative.^ 

6. When causes are united which can only be joined 
because they arise out of the same transaction, or trans- 
actions connected with the same subject of action, the 
facts showing such common origin or connection must 
be averred to enable the court to see that the joinder is 
proper.* 

7. The connection must '' be immediate and direct, and 
something that the parties can be assumed to have con- 
templated in their dealings with each other." * 

^ In Whetstone v. Beloift, &c. Co. 76 Wis. 613, the action was for 
damages for personal injuries received hy an emplojee, and facts were 
alleged showing a receipt frandmentlj obtained releasing the defend* 
ant from liability, and praying its cancellation. This was held the 
statement of only one cause of action, the cancellation of the release 
being simply ancillary to the action. In Damon v. Damon et al., 28 
Wis. 510, the complaint set up causes for divorce, also prayer for ali- 
mony, and alleged that defendant had conveyed his property to a third 
party, co-defendant, in fraud of her rights, and prayed that the deed 
be set aside. This was held but one cause of action. 8ee also, in 
illustration of same unity of cause of action, Moen v, McKnight, 54 
Wis. 551. * Flynn v, Bailey, 60 Barb. 73. 

* Pom. Rem. § 794, and cases cited in note. 
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136w Must alfaot all Parties. — The codes generally 
Teqalre that the caases joined in the same complaint mast 
affect all parties to the action.^ The parties mast be 
affected in the same right, and not in different capacities. 
One cannot sae in his individaal right and his right as 
execator, administrator,^ or trastee ; * nor can he be so 
sued by joining different caases of action against him.^ 
And manifestly A and B cannot join in one complaint a 
eeveral caase of action in favor of A with one in favor of 
£ ; * * nor can a joint caase of action in favor of A and B 
be joined with a several caase in favor of either.* Nor 
can a caase of action against all defendants jointly be 

1 Code Ret 120. 

^ Feirin v. Myrick, 41 N. T. 315 ; Hall v, Fisher, 20 Barb. 441. 

* Smith V. Goertner, 40 How. Pr. 185 ; Benjamin v. Taylor, 12 Barb. 
328; French v. Salter, 17 Hnn, 546. 

^ Austin v, Mnnro, 47 N. Y. 360; McLaughlin v, McLaughlin, 16 
Ho. 242 ; contra, Bank v. McFeelj, 61 Barb. 522. 

* Grant v. McCarthy, 38 la. 468; Loll v. Imp. Co. 19 Wis. 100; 
•Greene v, Nnnnemacher, :.36 Wis. 50 ; Leavenworth &c. B. B. Co. v. 
Wilkins, 26 Pac (Kan.) 16. 

> Dailey v, Houston, 58 Mo. 361, 366. 



* NoTB. — The exception to this doctrine is found in some statutes, 
heretofore mentioned, which allow different lien-owners to unite their 
claims in one action to enforce the liens against the property subject to 
the lien. Ante, p. 144. It is also a familiar rule in equity that persons 
having different demands secured by lien or mortgage on the same 
property may unite their claims in one action (Story's Eq. PI. §§ 533, 
S34), where the general objects of the bill will be promoted by such 
joinder. In New York the statute excepts actions for foreclosure from 
this rule, that the action must affect all parties ; but the proyision is 
unnecessary, being merely declaratory. 

This doctrine must be understood as harmonizing with the rule that 
persons having separate and distinct interests, but a common interest 
in the relief sought, may unite in the action. In such case it is not a 
uniting of different causes of action, but a cause of action exists in 
<avor of all for the common relief to which they are entitled. 
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united with one against one or some less than aQ sever- 
ally ; ^ nor one against A alone with one against B alone.* 
But in actions of an equitable nature it is not requisite 
that the causes of action affect all parties equally and iu 
the same manner.* The causes of action must affect all 
parties plaintiff as well as parties defendant^ 

137. Causes of Action must be separately stated. — 
When two or more causes of action are unitable they must, 
be separately stated.* This the codes uniformly require, 
as it is necessary to enable the defendant to demur or 
answer to each separately^ and thus avoid a confusion of 
the Issues. Each statement must be complete in itself, 
containing all the facts which constitute the cause of actioi^ 
embraced in it ; and defects or omissions in one cannot be 
supplied or helped out by statements in other counts or 
causes of action in the same pleading.* But matters of 
inducement which precede the statement of the causes of 
action may apply to all of them without being repeated ; ^ 
and matter of inducement stated in the first count maj* be 
referred to in others following, and made part of them by^ 
reference.* Such introductory usually embraces descrip- 
tion of the character or capacity in which the party sues. 
or is sued, etc The aggregate of damages, however, may^ 

1 Barnes v. Smith, 16 Abb. (N. Y.) 420; Wells v. Jewett, 11 How. 
Tt. 242 ; Hoffman v. Wheelock, 62 Wis. 434. 

3 Berg V. Stanhope, 43 Minn. 176; Turner v, Dnchman, 23 Wis.. 
600. 

• Vermenle o. Beck, 15 How. Pr. 333. 

^ Dailej v, Houston, 58 Mo. 361 ; Harsh v. Morgan, 1 Kan. 293 ; 
Schultz V. Winter, 7 Ner. 130. 

• Code Ref. 121. 

• Cburk V. Featherstone, 32 Ind. 142; Curtis v, Moore, 15 Wis. 134 ; 
Abendrath v. Boazdlej, 27 Wis. 555; Wheeler v. Hall, 41 Wis. 447 ; 
Bronson v. Markey, 53 Wis. 98 ; Barlow v. Bums, 40 Cal. 351 . 

7 Curtis V. Moore, 15 Wis. 134 ; and see post, p. 200 ; 1 Chitt PI 
483. • Id. 
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be alleged and demanded at the doee or end of the com- 
plaint.^ 

In several of the code States the statutes borrow a 
feature of the civil-law system of pleading by requiring 
the cause of action to be stated in separate paragraphs, 
and these numbered.^ This system has its advantages, 
and may properly be adopted, independently of statute. 
The complaint may number each cause of action, and also 
each paragraph stating an issuable material fact 

138. Stating the Same Cause of Action In Different 
Counts. — As has been observed, the former system of 
pleading at common law allowed the plaintiff to set forth 
the same cause of action in different counts. The code 
system does not contemplate such repetition ; but the rule 
requiring but a single statement is founded in convenience, 
and is not inflexibly enforced. Departure from it has been 
allowed when the exact nature of the legal right of the 
plaintiff and the defendant's liability depended upon facts 
in the defendant's possession which could not be developed 
until the trial ; and in such cases the plaintiff is not put to 
election which cause of action he will stand upon.* In 
most of the States the courts permit the common-law 
common counts in assumpsit to be used in actions upon 
promises ^ instead of the facts creating the liability. But 
the few decisions which are opposed to this strong current 
of authority present reasons that are cogent and in har- 
mony with the theory of the reformed system of pleading. 

1 Spears v. Ward, 48 Ind. 541. ^ Code Ref. 122. 

« Whitney v, B.R. Co. 27 Wis. 327, 340^44; Jones v. Palmer, 
1 Abb. Fr. 442 ; Steams v. Dubois, 55 Ind. 257 ; Van Brunt v, Mather, 
48 la. 503; Wilson v. Smith, 61 Cal. 209. 

« Green v. Gilbert, 21 Wis. 395 ; Grannis r. Hooker, 29 Wis. 65. 
An extensiye array of authority upon this point is found in Pomeroy's 
Remedies, &c., § 542 n. Contra, Foerster v. Kirkpatrick, 2 Minn. 210; 
Bowen v, Emmerson, 3 Ore. 452. See Bishop v. Ry. Co. 67 Wis. 610 
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CHAPTER VL 

OF CODE PLEADINGa 



SECTION L 

OF CODE PLEADINGS 6ENERAIXT. 

139. Ploadlngs dofined. — Pleadings are the forma» 
allegations of the parties of their respective claims an^ 
defences.^ 

140. Object of Pleadings. — The object of the plead- 
ings is (1) to make known to the court the real matter in 
controversy, to enable the court to see — (a) that the case 
is of such nature that the plaintiff on due proof may 
obtain the relief the law entitles him to have ; (b) to con- 
fine the inquiry to the points in which the parties disagree. 
(2) To apprise each party of the grounds of claim or 
defence put forward by the other. (3) To make apparent 
by the record what controversy has been litigated and 
concluded by the judgment in the action. 

141. Pleadings must be in "Writing. — Anciently 
pleadings were conducted in court orally, and the 
whole pleadings were called the parol ; ' but for centuries 

1 Code Ret 94-95; Gould's PL ch. 1, § 2. 
s 3 Blackst 292. 
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the pleadings in dvQ actions have been required to be 
in writing.^ Tlie codes eittier expressly or by implication 
require all pleadings to be in writing.' To this proposition 
there is the apparent exception that objections to the 
jurisdiction of the court, or to the sufficiency of a pleading, 
that it does not state a cause of action or defence, may be 
raised on the trial by what is sometimes called a demurrer 
ore tenu8 (that is, oraUy, — by word of mouth). 

142. PXeadings mast be sabsoribed by Party or Attor- 
ney. — All the codes require that the pleadings be sub- 
scribed by the parties making them or by attorneys for 
such parties. When an attorney appears in the action, 
the pleadings of his client should be subscribed by him.* 
When the party conducts his own case, usually he signs 
the pleading himself, adding after his signature the word 
*' plaintiff" or *' defendant, in propria persona " (in proper 
person). 

143. Pleadinga must be filed. — As the pleadings con- 
stitute part of the record, it is indispensable that they 
be filed. In some of the codes they must be filed at the 
institution of the action ; in others, by or before the first 
day of the term ; in others, at or before the trial.^ They 
must be used in making the ^^ judgment roll," and in the 
practice of each State (not here considered) procedure is 
provided to procure filing. Where original pleadings are 
lost, the court may direct copies to be filed in their stead, 
as is the practice at common law, and if this cannot be 
done, the court may order new pleadings to be filed.* 

1 Gould's PL ch. 1, § 2. 

s Code Ref. 100; Becket v. Cnenin, 15 CoL 281. 

• Code Bel 101. « Code Ref. 218-224. 

* Davis V. Wilson, 11 Kan. 74; BenoniU v. Harris, 2 Sand. 642; 
Code Bef . 224 a. 
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X44. Utentlty of FrineiplM of PlMdlag.— While the 
codes expressly abrogate the fonnalities of the older sys- 
tems of pleading and the rules by which their suflSciency is 
determined, the objects and essential principles are the 
same in all systems.^ 

149. notions abolished. — The law permits some fic- 
tions, or legal assumptions that some things are tme 
winch are not true. The assumptions are of an innocent 
and beneficial character. The maxims obtain ^^ that in a 
fiction of the law equity subsists ; " '^ A legal fiction is 
consistent with justice.'' ' The former system of pleading 
permitted some fictitious all^;ation8; such, for example, 
as the allegation of lease, entry, and ouster in ejectment, 
the allegation of a loss by the plaintiff and finding by the 
defendant in trover, the fiction of a promise in cases where 
the law implies one, etc. The code system of pleading 
abrogates all the fictions which had become so frequent 
and essential in the common-law system of pleading. The 
codes of several States expressly and superfluously abolish 
fictions in pleading ; * but under all the codes the require- 
ment that the facts constituting the cause of action or new 
matter constituting defence be stated clearly excludes the 
resort to the allegation of fictions.^ 

146. Uniformity of System. — The codes provide a 
uniform system of pleading. Whether the action is one 
which would formerly be denominated legal or equitable, 
the form of the action is the same ; and the rules govern- 
ing the pleadings, their form, series, and sufficiency, are 

1 Bnddington v, Dayis, 6 How. Pr. 401. 
' 8 Blackst. Com. 43, 283. 
* Code Ref. 96. 

« Dniming v. Thomas, 11 How. Pr. 281 ; Bnsh v. Prosiex, 11 N. T. 
^2; Lackey v. Yanderbilt, 10 How. Pr. 155. 
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• 

the same. While the statement of the cause of aetioa 
mast yary to meet the infinite variety of facts, the roles 
of statement in actions ex contrcustu or ex delicto, or in 
actions legal or equitable in their nature, are alike. They 
will in their proper connection be considered. 

147. Common-law Rules of Pleading abrogated. — The 
codes very generally declare that the rules by which the 
sufficiency of pleadings are determined are those prescribed 
in the codes themselves.^ This provision has been gen- 
erally interpreted by the courts to mean that the former 
rules of pleading at common law and in equity are abro- 
gated. They are no longer of force or authority, where 
the codes are adopted, simply as the old rules. Where 
they are applied, it is because they are expressly enacted 
or necessarily implied from the language of the statute.' 
From many decisions, under the code, referring to and 
following the old rules of pleading, it might be inferred 
that they are still in force ; but when followed, it is because 
they inhere in the new system, not that they are in force as 
the old rules. 

148. The Pleadings under the Code are : — 

1. <^ The Complaint," as it is called in part of the 
States,* in others ^' the petition," ^ in which the plaintiff 
sets forth his cause or causes of action. 

2. The demurrer of the defendant to such complaint or 
petition.* 

8. The answer of the defendant to the complaint or 
petition, in which he sets forth his defences or counter- 
claims.* 

> Code Ref. 97 ; KoUoch v. Scribner, 98 Wis. 104. 

* TnutMs V. Odlin, 8 Ohio St. 293 ; Jollj v. Tern Haute, &c Co. 
9 Ind. 421 ; White v. Joy, 13 N. Y. 83, 90 ; People i;. Ryder, 12 N. Y. 
433, 438 ; Ahern v. Collins, 39 Mo. 145, 150. 

* Code Ref. 102. « Id. * Id. 128-136. • Id. 151. 
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4. The demurrer of the plaintiff to the answer.^ 

5. The reply of the plaintiff to the defendant's ooanter- 
daims.' In some States a reply is permitted/ or may be 
ordered by the court/ to defensive matter pleaded by 
way of confession and avoidance.* 

6. The demurrer of the defendant to the plaintiff's 
reply/ 



SECTION IL 

THE COMPLAnrr OB PBTmON. 

149. Tbe Complaint or Petition. — The first pleading 
on the part of the plaintiff is the complaint or petition. It 
corresponds to the declaration in common-law pleading, 
and to the bill in equity. All codes prescribe that it shall 
contain: (1) (a) The title of the cause, specifying the 
name of the court in which the action is brought ; (b) the 
name of the county designated by the plaintiff as 
the place of trial ; and (c) the names of the parties to 
the action, plaintiff and defendant. (2) A plain and con- 
cise statement of the facts constituting each cause of 
action, without unnecessary^ repetition. (3) A demand 
of the Judgment to which the plaintiff supposes himself 
entitled ; if a money Judgment be demanded, the amount 

1 Code Ref. 189-197. > Id. 203. • Id. 208. 

« Id. 209. » Id. 212. 



* NoTB. — In California, Nevada, and Idaho no reply is allowed. 
In Connecticut, Indiana, Iowa, Minnesota, Nebraska, Ohio, Oklahoma, 
Utah, and Wyoming, it is allowed to defensive matter ; and in New 
York, North Carolina, North Dakota, and Sonth Dakota, the court 
may require a reply to be filed to defensive matter when deemed 
necessary. In all the States except the three first named, a reply is 
lequired to the counter-claim. 



, ' > In Circuit Court, 
of . > 
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thereof should be stated.^ In several of the States the 
amount with interest is to be demanded. This is the 
better usage in all the States. In the States of Ohio^ 
Eentnckj, Kansas, Nebraska, the names of the parties 
must be followed by the word ^^ petition." The general 
frame of the complaint will better be understood by the 
accompanying — 

Form of Complahtt. 

State of - 
County 

JoHx Dob, Plaintiffs 1 

t». > Complaint [or Petition]. 

Richard Rob, Defendant. ) 

The plaintifE above named, by , his attorney, complains 

of the above-named defendant, and for (a first) cause of action 
alleges: — 

That [here state the facts constituting the cause of actum]. 

Wherefore the plaintifE demands judgment against the 
defendant [here specify the relief which plaintiff demands'], and 
for the costs and disbursement of this action. 

, Amos Law, 

Plaintiff^ s Attorney, 

Milwaukee, Wis. 
Verification, to be later explained. 

150. The title, as has been said, must name the court 
in which the action is brought, which may be done as 
indicated in the above form. It has been held that the 
omission of the name of the court from the title of the 
complaint is a fatal objection ; * but where the same is 
properly given in the summons served with the complaint, 
its omission in the complaint is an error which would be 

1 Code Ref. 102. 

s Ward v. Stringham, 1 Code Rep. US. 
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dinegarded ; ^ and In any erenft, the oomplaint oc 
•mmnAMJ to aopply the defect, if objection were man 



151. ne HasMaof the Partiea. — The foDowing rulea 
riMMikl be obaeired in giying the namea of the parties in 
the tide: — 

1. The fuU, trae Christian and samames of all the 
parties plaintiff and defendant shoold be given.* 

2. The initials of the Christian name ought not to be 
used. Snch use, however, is an irregularity, and not a 
fktal defect;^ it is permissible hy statute in Montana,* 
and is generally disr^arded.* But the practice of using 
initials is loose and vidous.^ If used, they must be used 
in the order in which the Christian names are.* The 
court will take Judicial notice of the abbreviations in 
common and general use, as Wm. for William, €reo. for 
George, when used in pleadings.* 

8. The middle name may be given by initial, or be 
omitted alt<^ether, as the law takes no notice of it, but 
deems it unimportant;^ but — 

4. If a person commonly uses his middle instead of his 

^ Van Namee v. People, 9 How. Pr. 198; Van Bentbuysen v, 
BUnrtoB, U How. Ft, 70; McLeian v, Morgan, 27 Ark. 148. 

* Code Bef. 315. 

* Pollock V. Dniming, 54 Ind. 115; Hill v. Thatcher, 8 Code Repi 
$; Kellam v. Thorns, 38 Wis. 601. 

« Zwickej V. Hanej, 63 Wis. 464; Feigoaon v. Smith, 10 Kan. 
408. 

* Code Ref. 46. 

* Zwickej 9. Hanej, 63 Wis. 464; Walwagood v. Randolph, 88 
Neb. 493. 

f Kellam v. Thorns, 38 Wis. 601. 

* Zwickejr v. Haney, 63 Wis. 464 ; Panning v. Krapff, 61 la. 417. 

* Fenton v. Perkins, 3 Mo. 144; Jones Est. 27 Pa. St. 338. 

^ Bratten v. Seymoor, 4 Watts (Pa.), 389; Rooks v. State, 83 AU. 
79; People v. Lake, 110 N. Y. 61 ; Co. Litt 3 a. 
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first name, and is generally called by it, he may be so 
named in the complaint.^ 

5. In actions against partnership firms, the names of 
the individual partners should be given,' as the firm name 
is not known to the law. But in some States the action 
may be brought against the firm in the firm name,* and 
even associations, societies, etc, not constituting partner- 
ships nor corporations, may be sued in the name used to 
designate the same.^ But where an action is begun in 
the firm name, the irregularity will be amended on motion,* 
and disregarded on appeal ; * and Judgment cannot for such 
error be impeached collaterally/ 

6. Where persons sue or are sued in a representative 
capacity, the title should indicate it, thus : — 

• 

John Doe, as administrator of the estate of ^ 

James Dob, deceased, Plaintiff, 
againtt 
Richard Rob, as ezecator of the last will 

and testament of Samuel Roe, deceased, 

Defendant. 

The word *' as " should not be omitted ; « but if the 
averments of the complaint show that the action is by or 
against parties in representative capacity, the defect of 
omitting the '^ as" or description of representative char- 
acter in the title is cured.* 

7. A corporation should sue and be sued in its cor- 

1 State V, Martiii, 10 Mo. 391 ; Diggs v. State, 49 Ala. 311. 

3 Weiss V. Davis, 28 Neb. 566. * Code Kef. 48. 

^ Id. 50. ft Bnshnell v, Allen, 48 Wis. 46a 

« Frisk ». Reigelman, 75 Wis. 499. 

7 Bennett v. Child, 19 Wis. 362. 

• Sheldon v. H07, 11 How. Pr. 11 ; Bennett v. Whitney, 94 N. Y 
802; Wheeler v. Smith, 18 Wis. 651. 

* Been v. Shannon, 73 N. Y. 292 ; State v. Bartlett, 68 Mo. 581. 
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poimte luuiie, o given in the cherter or utides of aeeod*- 
tion.^ If the name be dimnged, actions by or against the 
eorpoialion thereafter should be in the dianged or new 
name.* A mistake in the ooip<Mrate name is amendaUe, 
as in other cases.' In some States tiie misnomer is 
waived unless attention is called to it^ and then amend- 
ment is allowed to give the trae name ; ^ in othersy it is 
groond for plea in abatement* A slight yaiianoe in the 
name will be regarded as immateriaL* 

8. One who does business under an assumed or business 
name may sue or be sued in that name.^ 

9. The names of parties should be correcUy spelled, 
but misspelling which does not change the sound works 
no harm; it matters not how incorrectly names are 
spelled, if they are idem sanans (the same sound).** 

10. A plaintiff who is ignorant of the defendant's true 
name is authorized by most of the codes to sue him by 
a fictitious name, and amend by order of the court, sub- 
stituting the true name when discovered.* The form in 
such case, and the allegation in the complaint, may in 
most code States be as follows: — 

1 Bank o. Van Renflsalaer, 6 Hfll, 240. 
s DooBman v. Pres't, etc. 1 Fin. Wis. 81. 

• Pope V. Capital Bank, 20 Kan. 440. 
« Code Ref. 87, 309. 

• Miller v, Stettiner, 22 How. Pr. 518 ; Peden v. King, SO Ind. 
181. 

• Thatcher v. Bank, 19 liich. 196. 

f England v. N. T. Pnb. Ca 8 Daly (N. Y.), 875 ; City Conncil v. 
King, 4 McCord L. (S.C.) 487; In re Snook, 2 Hilt N. Y. 566; 
Goodaell v. W. U. TeL Co. 180 N. Y. 48a 

• Bobaon v. Thomas, 55 Mo. 581. 

• Code Bel 87. 

e NoTB. -» See eztensiTe collation of deciaiona under '' Name," in 
Am. and Eng. Enc. of Law, and Cent. Law Jonr. rol. zxii. p. 487. 
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> In Ciroait Gonrt* 



Stote of , 

Countj of — 

JoHK Dob, PlainHff^ ) 

V. > Complaint. 

RiCHABD RoBy Defendant, } 

The above-named plaintiff, by — — , his attorney, alleges : 
That he is ignorant of the true name of the defendant, and 
unable to ascertain the same; and that he brings this action 
against him by the above name ; that the defendant is described 
as follows : [here add iuch description as will reasonably indicate 
the person intended]. And the plaintiff for cause of action 
against said defendant alleges : [here state cause of action, etc,, 
and demand Judgment], 

11. When the action is by or against the State or a 
subdivision thereof, or a municipality, the local law or 
charter should be consulted as to the name in which the 
action should be brought. It is usually brought by or 
against the State, county, town, city, village, or district ; 
but some statutes provide that the party named as plaintiff 
or defendant shall be some officer or board. As to this 
matter local statutes must be consulted. 

151 a. The Statement of the Faots. — The codes all 
prescribe that the complaint or petition shall contain ^^ a 
plain and concise statement of the facts constituting each 
cause of action." ^ Under this general requirement the 
following rules are among the most important: — 

1. State the fotcts in plain language^ that can easily be 
understood. The pleadings in all the code States are in 
the English language. The style which is plainest, most 
lucid and direct, should be cultivated. In pleading, no 
attempt to be facetious, humorous, or imaginative should 
ever be indulged. No indecent, vulgar, or obscene lan« 
guage should be used when it can be avoided. 

1 Code Bef. 105. 
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2. Avoid att Superjluaus or Bedundant Attegati^ns. — 
Redundant matter in a pleading may be stricken oat on 
motion.^ Under the codes especially, ^^ a terse style of 
allegation, involving a strict retrenchment of unnecessary 
words, is the aim of the best practitioners." * The tnrgid, 
prolix style of the old system, overladen with adjectives 
and repetition, should be studiously shunned. This rule 
excludes all foreign matter, and all matter which, though 
not wholly foreign, does not require to be stated.* 

3. Material Facta ordy are to he stated, — By material 
allegations are meant, and some of the codes define them to 
be, those essential to the daim or defence, which could not 
be stricken out of the pleading without leaving it insuffi- 
cient.^ Under this rule, as to materiality of facts, observe 
the following directions : (a) State the /acts, not the evi- 
dence of the facts. This is sometimes difficult ; in the 
endeavor to avoid stating mere legal conclusions, many 
pleaders, seeking to state the facts as they occurred, fall 
into the error of stating the evidentiary details, (b) State 
facts ^ not mere conclusions of lato,^ The codes permit 
conclusions of law to be alleged in a few instances; 
viz. : (1) In pleading the performance of conditions 

^ Code Ref. 293. Post, p. 294. 

3 Steph. on Fl. s. v. Rule iii. * Id. « Code Ref. 254. 

^ For instances of allegations of mere legal conclnsions, see 
Sheridan i;. Jackson, 72 N. Y. 170; Pagan v. Strong, 7 N. Y. Snpp. 
919 ; City of Buffalo v, Holloway, 7 N. Y. 493 ; Adams v. HoUey, 12 
How. Pr. 326; Elmore v. Hill, 46 Wis. 618; Sherwood o. Sherwood, 
45 Wis. 357 ; Conrad t;. Schwamb, 53 Wis. 372 ; Pelton v. Bemis, 44 
Ohio St. 51. To allege that a thing was ** duly " done or <' lawfully " 
done, without stating the special facts which show it to have been 
duly or lawfully done, is generally only to allege mere matter of law. 
Braun v, Sauerwein, 10 Wall. 218, 223; Myers v, Machado, 6 Duer, 
514; Cruger v. Halliday, 11 Paige, 314. But see People v. Ryder, 
12 N. Y. 433; Fowler ». Ins. Co. 23 Barb. 143; French v. Willet, 4 
Bosw. 649. See Crowley v. Hicks, 98 Wis. 566. 



Chaf.yl] of CODB PLBADINQS. 189 

precedent^ the pleader need allege only that ^^he duly 
performed all the conditions and covenants on his part to 
be performed/'^ (2) In pleading a Judgment or other 
determination of a conrt of limited jorisdiction, it need 
only be alleged that the Judgment, etc., was duly given or 
made.' (8) In many States, in declaring for violation of 
ordinances or statutes imposing a forfeiture, it need only 
be alleged that defendant is liable or indebted under the 
provisions of the ordinance or particular statute.* (4) In 
most of the codes, a short form of complaint is permitted, 
by which the pleader may set forth a copy of the instru- 
ment for the payment of money, and to state that there is 
due thereon the sum which he claims.^ (c) Do ^%ot state 
facts which are necessarily implied} {d) Do not state 
facts of which the court taJees judicial notice.* Some of 
the codes expressly forbid such allegations.' This is an 
universal rule in English and American pleading. The 
record should not be cumbered with the averment of mat> 
ters which the court judicially knows. As to the matters 
of which the court takes Judicial notice, consult works of 
evidence.* (e) State facts as they occurred^ rather than 
according to their legal effect. While many authorities 
under the code hold tliat it is sufficient to allege facts 
according to their legal effect,* the better rule, as insisted 

1 Code Ref. 277. « Id. 275. 

* DiUon on Man. Corp. 2d ed. § 414. 

« Code Ref. 271. * Bliss's Ann. Co. p. 382 h. 

* Bank v. Edwards, 11 How. Pr. 216; Miles v, Jones, 28 Mo. 87; 
Bank v. Wadsworth, 24 N. Y. 547 ; Keteltas v. Myers, 19 N. Y. 231. 

7 Code Ref. 257-258. 

* 1 GreenL on Ev. ch. ii. §§ i^.-yi. ; Wharton on Et. 3d ed. ch. t. 
§§ 276-340; Rice on Ev. ch. ii.; Stephen's Dig. of Ev. ch. vii. arts. 
58-59 ; Bliss's N. Y. Ann. Code, 3d ed. voL i. p. 382. 

* Biyoe V. Brown, 7 Barb. 801 ; Bennett t;. Jndson, 21 N. Y. 238 ; 
Brown v. Champlin, 66 N. Y. 214 ; Rochester R. R. v. Robinson, 133 
N. Y. 242. 
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by able aathorities and text-writen, is to state them as 
they oocimed.^ For example, it may be allq;ed that 
A promised to B, when in fact the promise was made 
by C as agent of A ; which is in legal effect A's prom- 
ise. The code pleader* while he might allege that A 
promised, would aver that A, by C, his agent, made the 
promise. Again, by the common-law pleading, where a 
promise is implied, the declaration in assumpsit would 
allege a promise. The strict code pleader will allege the 
facts fh>m which the promise is implied. But ^^ it is not 
necessary nor proper for the pleading to set oat aU the 
minute facts ; the ultimate facts, not the evidence, should 
be pleaded." * In some cases it will be impossible to state 
the facts otherwise than according to their legal effect; 
and generally, where no fictions are involved, a pleading 
will be sufiftcient in which the fkcts are stated accurately 
according to their l^al effect (/*) Pleadings shoitld 
not be double. The common-law rule, as we have seen, 
forbids duplicity, or the alleging of several distinct mat- 
ters in support of the same demand.* In equity the 
bill is multifarious which improperly joins two causes of 
action in one statement Duplicity under the code is the 
jumbling of two or more causes of action or defences into 
one count or statement It is bad pleading, and by 
statute in Missouri is declared a substantial objection.^ 
It is general!}^ treated of under the codes as the improper 
uniting of causes of action * or the indefinite and uncertain 
statement of causes or defences.^ The code rule against 
duplicity may be stated thus : Do not confound into one 

1 Ives r. Hnmphrey, 1 E. D. Smith, 196; Fmrin v. Sherwood, 17 
2T. Y. 227; Cady v. Allen, 22 Barb. 388; Pom. Rem. §§ 529, 537; 
Bliss's Code PL 2d ed. § 158. 

3 Cowie V, Toole, 31 la. 513, 516. 

* Ante, p. 23. « R. S. 1889, § 2058. 

• Post, p. 293. « Pierce ». Gary, 37 Wis. 232 
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oonnt or statement two or more distinot caaaes of action, 
nor combine in one statement in an answer two or more 
defences.^ The manner of taking objection to this fkalt 
in pleading will be spoken of later on. The pleader is not 
allowed to plead and demur to the same matter at the 
same time under the codes, any more than at common 
law,' except in the States of California (§ 431 ; People v. 
McCleUan, 31 Cal. 103), Nevada (§ 3064), and in Utoh 
(§ 3222), whose codes expressly permit it. (g) Do not 
anticipate defences. The plaintiff in equity, as has been 
noticed,* could in the charging part of his bill anticipate 
and rebut the defences of the defendant. At common law 
this was not allowed. It was, as Hale, C. J., remarked, 
*^ like leaping before one comes to the stile.'* ^ Only the 
facts constituting the cause of action — namely, those 
which make out a prima fade case — need be alleged.* 
Some exceptions to this rule have been permitted.* It is 
ground of special but not general demurrer in California 
that a pleading anticipates a defence.^ If one should in 
pleading anticipate a defence, he must state facts by his 
complaint to show that the defence is insufficient, or his 
complaint will be bad.* 

1 Brown v. Nichols, 123 Ind. 492. 

3 Spellman i;. Welder, 5 How. Fr. 5 ; Davis v. Hines, 6 Ohio St 
473. 

» AfOe, p. 67. 

• Steph. on PI. s. It. Bnle vii. 

s Van De Mark v. Van De Mark, 13 How. Pr. 372 ; Giles t;. Betz, 15 
Abb. Fr. 285; Canfield v. Tobias, 21 Cal. 349; Thompson v. By. Co. 
51 Mo. 190; Lee v. Troy, 98 N. Y. 115; Cahen v, Ins. Co. 69 N. Y. 
300 ; Potter v. By. Co. 20 Wis. 533 ; Conningham v. Lyness, 22 Wis. 
251 ; Bnggles v. Fond dn Lac, 53 Wis. 436. 

• BrackeU v. Wilkinson, 13 How. Fr. 102; Wade v. Bnsher, 4 
Bosw. 537. 

7 Mnnson v, Bowen, 80 Cal. 572. 

• Mozgan o. B. B. Co. 28 N. £. 548. 
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BiEcef)lion% amd Pr€visoM in ContraeU ami StatuUM^ 
how pUaded* — In wcRiks on statatofj ecmstmeCion we 
note the difference between Kprcvi90 and an exaption. 
This difference must be careftiUy obeeired in drawing 
pleadings. The geneial rale is that in pleading upon a 
statote or a contract wMdi has a proviso or qualifying 
phrase, the plaintiff need only state so mach of it as 
makes a prima facie case or right of action ; and if any 
other part of the statute or contract give matter of defence, 
that the opposite party avail himself of it by way of avoid- 
ance in his pleading. Bat if the proviso be in the nature 
of an exception, and be contained in the body of the act 
or contract, it most be noted by the plaintiff, and the 
liability shown to exist consistently with it. The role as 
stated by Lord Raymond is : ^^ The difference is when the 
exception is embodied in the body of the claose, he who 
pleads the clause ought to plead the exception ; but when 
there is a clause for the benefit of the pleader, and after- 
wards follows a proviso which is against him, he shall 
plead the clause and leave it to his adversary to show the 
proviso." * 

The Statute ofFraude, — Under this rale against anti- 
cipating defences should be noted that, except where the 
statute otherwise provides,* it is unnecessary to allege that 
a contract is in writing or without the Statute of Frauds.* 

^ Heard's Steph. on PI. 443. For cases iUnstrating the role and 
the distinction above noted, see Harris v. White, 81 N. Y. 532. As to 
its application in criminal pleading, see Bishop, Cr. Pro. toL i. 3d ed. 
f § 632-639. See also Gould's PL Heard's ed. ch. iv. §§ 19-22 ; Winney 
V. Sandwich Mfg. Co. (Iowa) 50 N. W. 565. 

^ In Iowa it is ground for demurrer that a contract required to be 
in writing is not alleged to be in writing. McClain's An. Stats. 1888, 
I 3854. So held in Kentucky. Smith o. Fale, 13 B. Mon. 443. 

* Gardiner v. Armstrong, 31 Mo. 335 ; Sherwood v, Saxton, 63 Ma 
78 ; Lewin v. Stewart, 10 How. Pr. 513 ; HUliard v. Austin, 17 BarU 
141 ; Bobbins v. Deverill, 20 Wis. 142. 
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But if it appear on the face of the pleading that the 
contract ia void under the statute, then it would be 
demurrable.^ 

The StcOute of LimitaiionB, — The former system of 
pleading required that the party who desired to interpose 
the bar of the Statute of Limitations must plead the 
statute. It was not ground for demurrer that it appeared 
on the face of the pleading that the statute had run upon 
the cause of action set forth. Under the codes it has been 
held otherwise.' And by many of the codes it is made 
ground of demurrer that it appears on the face of the 
pleading that it is not commenced within the period of the 
Statute of Limitations.* As to pleading the statute, more 
is said fhrther on.^ 

152. 4. Rales tending to Certainty of Issae. — In stat- 
ing the facts constituting the cause of action, it is essential 
that they be stated with certainty. The codes all provide 
a remedy for uncertainty and indefiniteness of allegation, 
— some, by making the pleading demurrable for that fault;* 
others, and most of them, by allowing the opposite party 
to move for an order requiring the pleading to be made 
more definite and certain.* This motion is usually granted 
with costs, and compels the pleader to amend, more defi- 
nitely and certainly stating his matter. 

Under this head, following in part the arrangement of 
Stephen on Pleading, may be collated some of the more 
important rules. 

(a) PUadmgB must have Certainty of Place, — This 
rule does not now stand on the old common-law reason. 

1 Howard v, Brower, 37 Ohio St. 402 ; Wentworth v. Wentworth, 2 
Hhm. 277. 

> Smith V. Richmond, 19 Cal. 476; Howell v, Howell, 15 Wis. 55; 
Bank v. Loweny, 93 U. S. 72. 

* Code Bef. 135. * Post, p. 247. 

< Code Bef. 197 ; p. 293. • Code Bef. 299. 

13 



194 THE LAW OF PLEADING. [PaxtIL 

It means merely that the yenoe should be laid ; that is, 
the action be brought in the proper eoonty. The several 
codes provide that certain actions shall be local Actiona 
relating to real estate are of this class. The actions, which 
the codes require to be brooj^t in the conntj where the 
property is situated or the cause of action arose, are usu- 
ally these : (a') Actions to recover real property, or 
for injuries thereto ; (60 Actions for the partition of real 
property ; (cQ Actions for the foreclosure of mortgages on* 
real property ; (cf) Actions against local officers for some 
official malfeasance or non-feasance; (ef) Actions to recover 
fines or penalties. 

In cases where performance is to be alleged at a given 
place, or non-performance charged, etc., the allegationa 
should be certain and precise, and alleged as they can be 
proved,^ otherwise an amendment on terms may be neces-^ 
sary to escape the effect of a variance. Again, pleadinga 
must have certainty of place when contracts are pleaded 
which were made in other countries, and depend for their 
validity on the laws of those countries. In other words,, 
when the contract must stand for its validity on the law 
of some place other than the place of the forum, the place 
must be alleged, and the law of the place ' must also be 
stated. 

(6) When Time is material^ Pleadings must allege iS 
truly. — Time is often material, especially when acts must 
be done within a certain time to be valid ; and when ma- 
terial, must be truly alleged and proved as alleged. But 
where not essential to the cause of action, the time may 
be generally alleged under a videlicet^ and any time be 
proved.* The form of allegation is usually : ^^ That here- 

1 Clark V. Dales, 20 Barb. 42. > Thatcher v. Morria» 11 N. Y. 437. 

* Backus V, Clark, 1 Kan. 303 ; Ljon v. Clark, S N. T. 148 ; Lester 
V. Jewett, 11 N. Y. 453; Paine v. Tmrnbnll, 33 Wia. 164; LeUiy v. 
Lumber Co. 49 Wis. 165. 
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tofore, to wit, on the day of , a. d. 18 — ; '^ or, 

** That on or aboat the day of , a. d. 18 — ." It 

is usual to aUege a time when a contract was made, 
act done, etc. If there should be no such allegation 
it would be ground for a motion to make more definite 
and certain.^ In cases where performance must be al- 
leged at a particular tlme^ or non-performance charged by 
a particular time, the allegations should be certain and 
precise. 

(c) Pleadings fn/uat specify Quality^ QuafUUy^ and 
Value. — Such was a rule of the common law, always 

rather loosely applied; and under the codes extreme 
exactness is not required ; and quantity and value, unless 
they are material to the issue, need not be proved as al* 
leged.' In complaints for work, labor, and services, and for 
goods sold, allegations of value are held to be material,* 
so far that a verified answer denying the value as alleged 
cannot be stricken out as sham. 

(d) Descriptions of land should be given toith certainty, 
so that the premises can be identified, and the sheriff or 
other oflScer can sell the same, or put a party in or out of 
possession, from the description.^ 

(e) Pleadings must specify Names of Persons. — This 
rule of tlie common law ^ applied both to names of parties 
and others who might be mentioned in the pleadings. So 
far as it relates to parties, it has already been considered.* 
When the names of others than parties are given in plead- 
ings, they should be given with accuracy. The variance 
which may result, if tiiey are not, may be materia^ and 

1 People V. Ryder, 12 N. T. 433. 

> Chamblee v, McKenzie, 31 Ark. 155; 1 Greenl. Ev. § 61 ; ReO^ 
V. Ringland, 39 la. 106 ; Woodruff v. Cook, 25 Barb. 505. 

• Gregory ». Wright, 11 Abb. Pr. 417. 

« Code Ref. 287 ; Liyinggton v, Morris, 71 Mo. 603. 

* AhU, p. 27. * AnU, p. 184. 
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amendment neoessaiy, even if no wone oomeqaenoes 
follow.^ 

(/) The Oan^int or PeiiUon must show TiUe.— 
This mle of the common law has been given in its proper 
place.' Under the codes it is necessaiy to allege title. 
The averment that one is the owner,* or entitled to pos- 
session, is strictly an averment of a condosion of law.^ 
But the codes quite generally declare that the complaint 
shall be sufficient which alleges that the plaintiff is the 
owner, or owner in fee, or that he has an estate in fee, 
etc.^ So, ownership or possession of chattels may be 
alleged/ 

The following forms of all^ation are believed under 
most of the codes to be sufficient : ^ — 

** That the plaintiff was, on the day of , in the year 

18—, since has been and still is the owner in fee, and actually 
seised of the following described premises." 

Or— 

" That the plaintiff has and owns an estate in fee on the 
following described premises, and by virtue thereof is actually 
seised and in possession." 

Or— 

*^ That the plaintiff is the owner, for and during his natural 
life, and entitled to the immediate possession of," etc.* 

1 Post, p 276. > Ante, p 28. 

* Adams v. Hollej, 12 How. Pr. 326 ; Thomas v. Desmond, 12 How. 
Pr. 321. Contra, ItatYis v. Happoch, 6 Bner, 254; Walter v. Lock' 
wood, 23 Barb. 228. 

* Gamer v, McCoUough, 48 Mo. 318. 

• Code Ref. 285. • Code Bef. 284. 

7 See Finney v. Fridle j, 9 Minn. 34 ; Palmer v. Smedley, 6 Abb. 
Pr. 205 ; StaU v, WUbor, 77 K. T. 162. 



* NoTB. — The statutes of the yarions code States most be con- 
salted as to alleging title. In Arkansas one must set forth his titie> 
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The allegation that the plaintiff is the owner of certain 
goods is a statement of fact^ and it is nnneoessaiy to 
allege the source or derivation of titie, or to set forth facts 
fh>m which the inference of ownership arises.^ The allq;a- 
tion of ownership raises the presnmption of possession.* 

As to titie to chases in acUan^ when the assignee of a 
non-negotiable chose in action sues upon it, he should 
allege that the original assignor assigned it to him for 
value, or that for value it had, through several mesne 
assignments, been transferred to him, and that he owns 
the same. When it is negotiable paper sued upon by 
the indorsee, he should allege that it was indorsed by the 
payee and delivered to him, the plaintiff, for value, and 
that he is the owner and holder of the same. A state- 
ment that for value received the note ''lawfhlly came to 
the possession of the plaintiff" is good on demurrer ; * so 
is the allegation that he is the lawfbl owner and holder 
of it.* 

(g) In actions on contract^ not under seal, the consid- 
eration must be stcUed^ otherwise the contract will appear 
from the pleading to be mere nudum pactum.* But in 

1 Heine v. Anderaon, 2 Daer, 318; Malcom v. O'ReiUy, 89 N.T. 
156 ; Dambmann v. White, 48 Cal. 439 ; Thnrber v. Jones, 14 Wit. 16. 

* Leihy v, AsUand Lumber Co. 49 Wit. 165. 

* Lee V, Ainslie, 4 Abb. Pr. 463. 
« Reeve v. Fraker, 32 Wis. 243. 

* Spear v. Downing, 34 Barb. 522; Winne v, Colorado Springs, 
3 Col. 155; Bamet v. Bisco, 4 Johns. 235. 



deeds (§ 2632). In Iowa the pleader may aUege title generally, and 
append an abstract of title to his pleading. In Missouri it is enongh 
to allege right to possession (R. S. § 4631). In Ohio and Nebraska, 
that the plaintiff ''has a legal estate." In Kansas that he ''has a 
legal or equitable estate." In Indiana he must allege that he is en- 
titled to the possession, and set forth his interest. In Wisconsin the 
statute requires the plaintiff to state what his title or interest ii 
(R. S. 1878, § 3077 ; Code Ref. 285). 
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case of bills of exchange and promissory notes, in which 
the law implies a consideration, none need be averred.^ 
Where necessary, a very general statement is safficient, 
as, for example, ''for a valuable consideration,''* for 
** value received,"* etc. 

(A) In Actions ex contmctu the Complaint or Peti' 
tion must show Privity, — In declaring on a contract, 
of course, the plaintiff must allege a right in himself and 
a liability in the other party. There must be such privity, 
such relation between them, as to create the right in the 
plaintiff and the liability' against the defendant ; and the 
facts must be aUeged which show it, as they are the essen- 
tial facts constituting the cause of action. This privity 
may exist — (a^ where the parties are the immediate con- 
tracting parties ; (V) where, by blood, they succeed to the 
rights of the original parties, as where the heir may sue 
or be sued on the obligation due to or by his ancestor ; 
(c') where there is privity in representation, as in the case 
of executor or administrator; (cf') privies in estate, as 
between donor and donee, lessor and lessee, etc.; (6') priv- 
ity that arises A:om the assignment of the contract, as 
where an assignee succeeds to rights or liabilities, and 
under the code may sue or be sued thereon; (/*') such 
privit}^ as the law merchant creates in case of acceptors 
for honor, or accommodation acceptors, etc. ; (g') where 
a promise is made by A to B, upon consideration moving 
to A from B, but the promise is made for the benefit of 
C. Although there is no direct contract relation between 
A and C, yet it is generally held in American law that C 

^ Underhill t^. Phillips, 10 Hon, 591 ; Darland v. Pitcaim, 51 Ind. 
426. Ab to snfficient allegation of consideration, see Dolcher v. Piy^ 
87 Barb. 152; Seminar/ i;. Browning, 37 Barb. 535. 

3 Bank v. Ins. Co. 72 Wis. 535. 

* Prindle v. Camthers, 15 N. Y. 425; Meyer v. Hibsher, 47 N. T. 
S65; Leonard v. Sweetzer, 16 Ohio, 1. 
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can maintain an action upon the promise,^ whether it be 
simple or ander seal.' (h') In the cases where a promise 
is implied fh>m condact, the facts must be alleged which 
raise the implied promise, (t') Where the devisee accepts 
a devise, charged with the payment of testator's debts.* 
In all these cases the privity — the facts which bring the 
parties into contractual relation, or show in plaintiff the 
right and in the defendant the liability — must be alleged. 
(/) So there may be privity or liability growing out of 
domestic relations, as where the husband or parent is liable 
for necessaries furnished the wife or child. In such cases 
the law implies a promise on the husband or parent's part 
to pay, and the old action was assumpsit. In code plead- 
ing the facts out of which the liability arises should be 
alleged, and the allegation be that the goods were deliv- 
ered to the husband, the defendant^ 

The case where the goods of an owner have been 
wrongfblly converted, and the owner has his election to 
sue in tort or contract, is an instance of privity growing 
out of implied contract. That subject has already been 
considered.* 

(i) Pleadings must show AtUhortty. — In general, says 
Stephen, '^ where a party has occasion to justify under a 
writ, warrant, or precept, or any other authority whatever, 
he must set it forth particularly in his pleading, and show 
that he has substantially pursued it" * The pleader who 

1 Delaware Co. v. Bank, 4 Denio, 97 ; Lawrence v. Fox, 20 N. Y. 
268 ; Pntnej v, Famham, 27 Wia. 187 ; Hendrick v. Lindsaj, 93 U. S. 
143; Davis v. Callowaj, 30 Ind. 112; Mejer v. Lowell, 44 Mo. 328; 
Wiggins t^. McDonald, 18 Cal. 126; Cnbberlj v. Cnbberlj, 33 N. J. 
£q. 82. So, both in actions at law and suits in equity. 

> McDowell V. Laer, 35 Wis. 171. 

* Gridley p. Gridley, 24 N. Y. 130. 
^ Jacobs V, ScoU, 53 Cal. 74. 

* Ante, paragraphs 83-87. 

* Steph. on Fl. s. ir. Role ri. ; ante, par. 90L 
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does or jostifles an act under such authority must set it 
forth : (a') If an officer acting under a writ, warrant, or 
other judicial mandate, he must show its due issuance out 
of a competent tribunal, its mandate or command, and 
that the thing done was done in compliance mth it, and 
its due return. {V) If a party not an officer, he must set 
forth not only the writ, but the judgment also.^ (c') Per- 
sons suing in representative capacity, such as executors, 
administrators, trustees of express trusts, assignees in 
bankruptqr, insolvency, receivers, surviving partners, sur- 
viving joint obligors or obligees, guardians, etc, or any 
others suing in representative capacity or by special au- 
thority, should allege the facts as to their appointment, 
qualification, and official character.* As to public officers, 
it need only be alleged that they are such, without alleging 
the fact of election and qualification.* The form of alle- 
gation where one sues as administrator may be as follows ; 
and it will suggest the form in case of others suing in 
representative capacity: — 

State of — -, > j^ Q^^^ Q^^ 
County of . > 

A B, as Administrator of the Estate of CD/ 

deceased, Plaintiffs 

against 

E F, as Executor of the last will and testament 

of G H, deceased, Defendant, 

The above-named plaintiff, by , his attorney, complains 

of the above-named defendant, and alleges: — 

First. [^Here state the cause of action which accrued to the 
decedent,] 

^ Steph. on PI. iv. Role vi. 

s Jadah v. FrederickB, 57 Cal. 389; VHiite v. Joy, 13 N. Y. 83; 
Halleck v, Mixier, 16 Cal. 574. Not necessary in Iowa. An. Sts. 1888, 
{3923. 

• Kelly V. Biensing, 32 Barb. 601 ; 33 Id. 123. 



Complaint. 
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Seamd. That on the day of , a. d. 18— » the 

C D died intestate, at , in said oonnty. 

Third. That on the day of ^ A. D. 18—, letters of 

administration of the estate of the said C D were duly issned 
and granted to the plaintiff by the [county] court of said county, 
whereupon the plaintiff duly qualified on that day, and entered 
upon the duties of, and now is, such administrator. 

Fourth, That the said G H, after the making of the agree- 
ment above set forth, and on the day of , a. d. 18 — , 

died at , leaving a last will and testament, which was after- 
wards, to wit, on the day of ^ a. d. 18—, duly admitted 

to probate, and allowed in the [county] court of said county; 
and the letters testamentary were thereupon, on that day, duly 
issued and granted by said court to the said £ F, as executor 
of said will, who thereupon, on the same day, duly qualified, 
and entered upon the duties of such executor, and now is 
such. 

(rf') Where consent of court is necessary to the bringing 
of the suitf which sometimes is required in actions upon 
judgments,^ actions by or against receivers,^ etc., the com- 
plaint or petition should allege such consent* 

(j) In Actions by or against Corporations^ Corporate 
JExistence must in general be alleged, — (1) In case of 
public corporations created by public act of which the 
courts take judicial notice, and in the absence of statu- 
tory provisions, corporate existence need not be alleged.^ 

(2) In case of public corporations created by private acts, 
of which the courts do not take judicial notice, corporate 
existence should be alleged. This will seldom occur. 

(3) In actions by or against private corporations, organ- 

1 Graham v. Scriptnxe, 26 How. Pr. 501. 
s Bank i;. Risley, 19 N. T. 369, 376. 

* Scofield V. Doscher, 72 K. Y. 491 ; Graham v. Scripture, 26 How. 
Pr. 501. 

* Sehna v, PerkinB, 6S Ala. 145 ; City Council v, Wright, 72 Ala. 
411 ; Lebanon v. Griffin, 45 N. H. 563 ; Dillon on Man. Corp. 4th ed. 
S S3 ; Smith v. Janesville, 52 Wis. 660. 
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ised under private acts or under general lawa, it is better 
to allege generally the corporate existence. In some 
States this is expressly required.^ The allegation of cor- 
porate existence is not necessary in common-law plead- 
ing, nor in Indiana/ Kansas,* Arkansas/ Dakota,* and 
Nebraska. Before the provisions of the statute cited 
below, it was held unnecessary in New York* and Wis- 
consinJ The objection, where it is an objection, that 
corporate existence is not averred, is waived if not made 
by answer or otherwise.* (4) But where the adverse 
party makes a contract with a corporation by its corpo- 
rate name, and is estopped from denying its existence, 
the corporation need not aver its existence.* 

(k) fVhen Notice is necessary to create the lAahUity or 
complete the right of action^ notice to the proper party 
must be alleged; ^* but notice is not necessary when the 
facts are peculiarly within the knowledge of the other 
party, or as much within his as that of the pleader, 
unless required as in many States now by statute.^^ 
Where facts exist which excuse notice, they should be 

1 K. Y. § 1775; Wis. § 3205; Iowa, § 3923; N. Dak. § 2908; S. 
Dak. §2908. 

> O'Donald v. R.R. Co. 14 Ind. 259; Cicero, &c. Co. v. Craighead, 
28 Ind. 274. * Ryan v. Bank, 5 Kan. 658. 

* Building Assoc, v. Hogan, 28 Ark. 261 . 

* Am. Mchi. Co. v. Moore, 2 Dak. 280; Ezc. Bank v. Copps, 49 
N. W. 223. 

* Bank v. Donnell, 41 Barb. 571 ; 40 K. Y. 410. 

7 Stnmk V, Smith, 36 Wis. 631 ; Bank v. Knowlton, 12 Wis. 624; 
Chickerming Lodge v, McDonald, 16 Wis. 112. 

> Spense v, Ins. Co. 40 Ohio St. 517; State v. Torinus, 22 Minn. 
272. 

* Ins. Co. V. Bowman, 60 Mo. 252; Palmer v. Lawrence, 3 Sandf. 
161. See Bliss's Code Pleading, §§ 252-260. 

10 Oanrej v. Fowler, 4 Sandf. 665 ; Watson v. Walker, 23 N. H. 471 ; 
Wade on Notice, § 1387 ; Snsengath v. Bantonl, 48 Wis. 334. 
u Wade on Notice, §| 1390-1391. 
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alleged, and cannot be proved under an averment of due 
notice.^ 

(I) When a Demand is necesmny to complete Plaintiff* e 
Bight of Action, the Demand should be aUeged^ 

{m) When a Scienter mast be aUeged.^^ljx some ac- 
tions the knowledge of the defendant is an essential, mate- 
rial fact, and must be alleged.* 

The Degree of Certainty required in pleading, as to 
time, place and subject-matter, is general and difiSicult of 
application. It is the rule that there must be such cer- 
tainty as the subject will conveniently admit of.^ Less 
particularity is required when the facts lie more in the 
knowledge of the opposite party,^ and less in statement of 
matter of inducement than in the main allegations.® 

T7i/e Statement should be positive* — Facts should be 
alleged positively,^ not hypothetically, nor in the altema- 

^ Ganrej v. Fowler, 4 Sandf . 665 ; Pier v. Heinrichoffen, 52 Mo. 
333 ; Lambert v. Palmer, 29 la. 104 ; Curtis v. State Bank, 6 Blackl 
312; Edw. on Bills, 636. But Daniel, in his work on Negotiable 
Instroments, 4th ed. §| 1047-1049, insists that in commercial law, 
at least, facts excusing notice maj be proyed under general aUega- 
tion of notice. The rule stated in the text is believed to be most in 
harmony with the principles of code pleading, and the safer rule to 
follow. 

^ Barrett v. Warren, 3 Hill, 348 ; Simmons v. Ljon, 55 N. T. 671 ; 
N. Y. &c. Co. V. Richmond, 6 Bosw. 213 ; Powers v. Bassford, 19 How. 
Pr. 309. See Gaj v. Fftine, 5 How. Pr. 107 ; Bank of Geneva v. Gulick, 
8 How. Pr. 51. 

* Yrooman v. Lawyer, 13 Johns. 339 ; Dearth v. Baker, 22 Wis. 73 ; 
Moore v. Noble, 53 Barb. 425 ; Lamb v. Kelsej, 54 N. Y. 645 ; Pierce 
V. CaijT, 37 Wis. 232; and see Coolej on Torts, 498 ; Bliss's Ann. Co. 
8d ed. T. i. 388. 

« Gould's PL 5th ed. 167 ; Steph. on PL «367. 

* Steph. on PL «370. 

* Steph. on PL •374. 

7 Tnucott V, Dole, 7 How. 221 ; Frary v. Daken, 7 Johns. 75 ; 
Blake v. Eldred, 18 How. Pr. 240; Lewis v. Kendall, 6 How. Pr. 59; 
Grant v. Bell, 87 N. C. 41. 
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tiye.^ If alleged pomtiyely, withoat qoalificatio&, they are 
assumed to be alleged apon the personal knowledge of the 
pleader.' They may be alleged upon his information, thus : 
** The plaintiflTi upon information and belief, alleges ; ** or, 
^^The plaintiff idleges that, as he is informed and be- 
lieves/' etc.* The essential statement must be made. A 
mere statement that the facts are alleged to exist \a not 
enough.^ 

The Statement shotdd not be ambiguous; that is, 
capable of two meanings. Ambiguity is a fault at com- 
mon law ; and the pleading that is ambiguous is given that 
meaning which is most strongly against the pleader. The 
code rule of construction modifies this rule, requiring the 
pleading to be construed with a view to substantial Jus- 
tice.* Ambiguity is ground for demurrer in Califomiay 
Colorado, Idaho, Iowa, Montana, and Nevada.* In the 
other code States it is gix>und for a motion to make more 
definite and certain.^ 

153. 5. Rules tending to prevent Obsonrity and Con- 
fusion. — (a) The statement should not be insensible nor 
repugnant. A pleading is insensible when it \b unintel- 
ligible. The remedy, under the codes, is by demurrer 
when the insensibility is such that no cause of action is 
stated.' When the cause is stated but too vaguely or 
indefinitely to be clearly understood, the remedy is by 
motion to make more definite and certain.* 

^ Wide V, Ftaming, 9 How. Fr. 543 ; Hamilton n. Hough, 18 How. 
Pr. 14 ; Jameson v. King, 50 CaL 13S. 

s This is role of present New York code (§ 524), but is not general 
I^rosoott V, Dole, 7 How. Fr. 221. 

< St John V. Beers, 24 How. 377 ; Badway v. Mather, 5 Sand. 654. 

« Bjington v. Saline Co. 87 Kan. 654. 

• Code Bet 259. • Id. 186. 

V Id. 299. • U. 134. 9 Id. 299. 
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A pleading is repagnant when it is inconsistent with 
itself, some of its allegations disagreeing with others, as 
at common law.^ Part of the inconsistent allegations are 
rejected as surplusage when it can be done and leave a 
sufficient cause stated ; but if the repugnant allegations 
are mutually destructiTe of each other, and the repug- 
nancy cannot be eliminated by rejecting part as surplus- 
age, the remedy is by demurrer that there is an improper 
joinder,^ or, in some cases, by motion to make more 
definite and certain.' 

Where statements are inconsistent, general averments 
yield to specific statements of fact.^ 

(b) Care should be taken to avoid the negative preg^ 
nant^ which is defined to be such a form of negative ex- 
pression as may imply or carry with it an afl^mative, 
thus rendering the statement ambiguous. Under the 
codes, in many instances, pleadings have been condemned 
for this fault' This most frequently occurs in answers. 

(c) The statement must not be argumentative; that is, 
left to inference or argument' This fault rarely occurs 
in a complaint, more frequently in an answer. It is most 
likely to occur in a complaint when the pleader sets out 
matter by copying an instrument without directly alleg- 
ing the matters contained in the instrument This has 
been held bad on demurrer.* And where the allegations 

^ Steph. on PL s. t. Role i. ; Bynom v. Ewart, 90 Tenn. 655. 
> Maxwell v, Famham, 7 How. Pr. 236 ; Hazard v, Bannon, 3S Fed. 
Rep. 220 ; R. R. Ga v. Dusenberry (Ala.) 10 Soathem R. 274. 

* Hewitt V. Brown, 21 Minn. 163 ; Bliss's Co. PI. § 315. 

* Fnnk v. Beverly, 112 Ind. 190; State v. Casteel, 110 Ind. 187. 

* Dall V, Buroeigh, 1 Dacota, 218; Lynd v, Dem, 7 Minn. 184; 
Bean v. Leonard, 9 Minn. 190 ; McMnrphy v. Walker, 20 Minn. 382 ; 
Lomey v. Moonej, 50 CaL 610 ; Frier v, Madigan, 51 Cal. 178 ; Leronx 
V, Miudock, 51 CaL 541 ; Bobbins t^. Lincoln, 12 Wis. 1 ; Schaetzel Vk 
Ins. Co. 22 Wis. 412 ; Crane» &c. Co. v. Morse, 49 Wis. 368. 

* Steph. on PI. s. t. Role iii. ; Hamilton v, Hongh, 13 How. Fr. 14. 
V Los Angeles v. Signoret, 50 Cal. 298. 
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were not direct and positiye, bot made rather by argu- 
ment or inference, the complaint was held demmrable.^ 

(d) The fttcUemeni shauldnat be hypothetical or in the 
oUemaHve^ By thia is meant that an averment should 
not be that the &ct is so or so ; nor should it be that, if a 
fact is so, then another fact is sa This fanltiness is 
oftenest found in answers, but is equally a vice in any 
pleading. Instances of its condemnation are numerous 
in the books.* It is bad pleading by the rules of common 
law.* 

{e) The statement should not be by way of recital.* 
To say, ^^ Whereas A struck B " is not to allege that A 
struck B. Nothing is asserted, hence there is nothing to 
deny. The averment must be positive.* 

154. 6. Rules to prevent Prolixity. — The codes all 
require a ^' plain, concise '' statement of the facts con- 
stituting the cause of action or defence, without unneces- 
sary repetition.^ It is the perfection of pleading to state 
all the facts essential and material with brevity, omitting 
nothing material and cumbering the record with nothing 
else. With a view to avoid tediousness in pleading several 
statutory provisions are common t^ the codes ; viz. : — 

^ Bassard v. Knapp, 12 How. Pr. 504. See Thompson v. Monger, 
15 Tex. 523; Ditch Co. v. Elliott, 10 Col. 327; McDonald v. Hour 
Mills Co. 31 Fed. Rep. 577. Bat see Gilchrist v. Helena^ &c B. B. 
Co. 47 Fed. Rep. 593 ; Hart v. Meeker, 1 Sandf. 623. 

* Steph. on Fl. 8. v. Role iy. ; ante, par. 25. 

* McMnrraj v. Gifford, 5 How. Pr. 14 ; Sayles w. Wooden, 6 How. 
Pr. 84 ; Wies v. Fanning, 9 How. Pr. 543 ; Hamilton v. Hough, 13 
How. Pr. 14; Jamison v. Ring, 50 CaL 132; Wheeler v. Thayer, ISl 
Ind. 64, 67. 

^ Ante, p. 35; Steph. on PI. 8. v. Role ir. 

* Steph. p^ PI. 8. V. Role t. ; ante, par. 26. 
« R. R. Co. V. Adamson, 114 Ind. 282, 2S4. 
7 Code Ret 105. 
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1. Facts are to be alleged in concise langaage, without 
annecessary repetition.^ 

2. Items of an account need not be stated in pleading, 
but copies of the account itemized must be afterward fur- 
nished if demanded.* So of a biU of particulars. 

3. In pleading judgments^ etc.y the facts conferring 
jurisdiction need not be alleged, but onlj that the judg- 
ment or other determination was ^^ duly given or made," * 
the facts, if controverted, to be fully proved. 

4. Conditions precedent^ etc. — The performance of 
conditions precedent need not be alleged in detail ; it is 
sufficient to allege generally due performance of them,^ 
and prove the details if denied. 

5. Private statutes or rights derived therefh>m may 
be pleaded, not by setting out the full statute, as at com- 
mon law,^ but by referring to the title and date of passage.^ 
The court then virtually takes judicial notice of the statute, 
and of the whole of it^ 

6. Pleading by Copy: Short Form, — Most of the 
codes contain the provision that *Mn an action or defence 
or counter-claim founded on an instrument for the pay- 
ment of money only, it shall be sufficient for the party to 
give a copy of the instrument and to state that there is 
due to him from the adverse party a specified sum which 
tie claims.'' " This form is much used in complaints and 
counter-claims founded on such instruments as promissory 
notes,* bUls of ezchange,^^ due bills, chattel due bills.^^ It 

1 Code Ref. 105, 151, 203. « Id. 26i. 

• Code Ref. 275 ; 40 N. T. S. 954. 

« Id. 277 ; Baambach v, Lanbe, 99 Wia. 171. 

• Gould's PI. 46. * Code Ret 2S0. 
7 Hewitt V. Grand Chate, 7 Wis. 282. 

• Code Ref. 279. 

• Stnink V. Smith, 36 Wiiu 631 ; Frindle v. Carafthei^ 15 N. Y.425w. 
^ Andrews v. Bank, 2 Duer, 629. 

u Koonan v. Balej, 21 Wis. 138. 
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does not apply in caaes of bonds of gnardums ^ and the 
like, nor to mortgages.' When the original payee sues the- 
original maker or obligor, the form is adequate ; but when 
indorsers, guarantors, etc., are to be charged, some facts- 
not apparent on the face of the instrument should be 
averred, to make the form sufficient* In a few States, 
the statute prescribes that the additional facts to show 
liability shall be stated.^ Copies of indorsements, accep- 
tances, guaranties,^ etc., must be given so that the copies, 
show a complete instrument and liability.* 

Form of Complaint under this Statutb. 

Tide of Cause. > Complaint. 

The above-named plaintiff by , his attorney, complains of 

the above-named defendant, and for cause of action alleges: 

That on the day of a. d. 18—, at [state place'] the 

said defendant made and delivered to the plaintiff a certain 
promissory note of which the following is a copy: [here set out 
fully a copy of the note]. 

That there is now due to the plaintiff on the said note the 

sum of dollars, with interest thereon at the rate of 

per cent per annum from the day of a. d. 18 — ^ 

which he claims; and for which with the costs of this action he 
demands judgment. 

Attorney for PlairUiffi^ 
Verification. 

1 Carrington v. Baylej, 43 Wis. 507. 
^ Peyser v. McCormack, 7 Han, 300. 
< Broome v. Taylor, 76 N. T. 564. 
« Code Ref. 279. 

* Woodruff V. Leonard, 1 Hon, 632. 

• Broome v. Taylor, 76 N. Y. 564. 



* NoTB. — It if not well to use this form when there are other fact» 
than those apparent on the face of the instmnent, necenary to show 
the liability of the defendant to the plaintiff. See Bliss's Ann. Cod% 
{534. 
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7. Striking out Irrelevant or Redundant Matter. — As 
a remedy for prolixity tlie codes provide for the striking 
oat irrelevant and redundant matter in a pleading.^ Of 
this more is said hereafter.* 

155. Tlie Layins of Damages. — At common law the 
declaration most *' lay damages.'' In code pleading the 
rales may be summarized as follows : 

1. Where the facts stated show a legal injnry, whether 
in contract or tort, a general averment of damages, as for 
example, *^ To the damages of the plaintiff the sum of 
dollars,'' is suilicient.' 

2. Where the amount the plaintiff is entitled to recover 
appears firom the statement of facts — as where the amount 
due the plaintiff is alleged on breach of a money demand, 
the demand of judgment may take the place of an ad 
damnum clause.^ 

8. When the damages are special and do not necessarily 
accrue firom the wrong complained of, the facts showing 
such special damages must be specially alleged, and are 
provable only to the extent alleged.^ For example, where 
loss of custom is alleged, the customers induced to with- 
draw patronage must be named.* 

155 a. Interrogatoiles. — In some States the codes 
permit the plaintiff to insert interrogatories in his pleading 
which the defendant is required categorically to answer.^ 
But this is unnecessary, as the opposite party can be ex- 
amined on oath, either before or after the pleadings are in.* 

1 Code Ref . 299. « Post, p. 292. 

* CMttj Fl. 396 ; Sutherland on Damages, 2d ed. § 418 and note. 

^ Riser t;. Walton, 78 Cal. 490 ; Weaver v. Boom Co. 28 Minn. 542 ; 
Bartlett v. Bank, 79 Cal. 218 ; Sutherland on Damages, § 414. 

* Am. & Eng. Enc. of Law, Damages, pp. 50, 51. 

* Odger's Libel and Slander, 3d ed. 342. 

V Code Rel 216. > Ante, p. 59 a. 

14 
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156. Thm I>«aaiid lor Raltef or Jadgmont. —-The codes 
we snbetantially alike in leqniriiig that the complaint 
mnst contain **^ a demand of the Judgment (or relief) to 
which the plaintiff sappoees himself entitled. If a re- 
covery of money be demanded, the amount thereof shall 
be stated." ^ Some of the codes, following Ohio, add the 
words, ^* if interest thereon be claimed, time firom which 
interest is to be computed shall also be stated.'* ' It is 
not proper in code pleading to ** pray for process " as in 
equity, nor to pray for provisional remedies, such as suit- 
money or shmonj petuknte lite in divorce, nor temporary 
injunctions. All such, not being part of the Judgment, 
should be moved for pending the action, but not be in- 
cluded in the prayer for Judgment. 

(a) The Demand should be ExplicU. — While the plain- 
jkiff's case does not depend upon his demanding just the 
kind and measure of relief that the facts he has stated 
entitle him to, nor will his complaint be held bad for that 
reason, he should be careful to demand explicitly all the 
relief the facts may afford him. The codes nearly all 
provide that '^ the relief granted to the plaintiff, if there 
be no answer, cannot exceed that which he shall have de- 
manded ; but in any other case the court may grant him 
any relief consistent with the case made and embraced 
within the issue." ' Hence, it is desirable to have such a 
demand made as will give the plaintiff all the remedies the 
case requires, in the event that the defendant default in 
answering. 

(ft) What Relief may he demanded — In most actions 
of a legal nature, a recovery of damages in money only is 
sought. The demand for judgment in such cases is for 
the amount of damages claimed and for costs. The fol- 
lowing form is usually sufficient : — 

1 Code Bef. 105. * Id. 105 a. 

< Id. 26a 
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Wherefore^ the plaintiil demands Judgment against the 

defendant for said sum of dollars [the amount of damaget 

previously alleged in the complaint'] f and for the costs and disburse- 
ments of this action. 

In actions to recover specific personal property the 
demand will be substantially thus : — 

Wherefore^ the plaintiff demands judgment — 

1. For the recovery of the possession of the above-described 
goods and chattels; or 

2. For the sum of dollars, the value thereof in case a 

recovery of possession cannot be had; and 

3. For the sum of dollars, the damages [as previously 

alleged] for the unlawful detention thereof; 

4. For the costs and disbursements of this action. 

In actions to recover possession of real property the 
demand usually is : — 

Wherefore^ the plaintiff demands judgment against the de- 
fendant — 

1. For the recovery of the possession of the above-described 
premises; and 

2. For dollars, the damages sustained by the plaintifE 

for the withholding of the same. 

3. For the further sum of dollars, the damages for 

injury to said premises in the nature of waste [these recoverable 
under some codes]. 

4. For the rents and profits of the same during such deten- 
tion [recoverable in some States] . 

5. For the costs and disbursements of this action. 

In actions of an equitable nature the demand for judg- 
ment varies according to the almost infinite varieties of 
relief that equitable jurisdiction can give. It may be for 
accounting, for cancelling a contract or deed, for setting 
aside a conveyance for fraud or mistake, for re-execution 
or reformation of an instrument ; and for its enforcement 
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M lefimnedt or te npedSie perfonnaiioc^ te perpetuil in- 
junction, or te tbe execution of tmsts. No qpedal form 
of words is requisite. In Abboti's or Boone's Fonns ex« 
ceDent precedents may be foond. 

(c) Demand may be for AUenuahe BeUtf. — The 
pUinttif may pray f<Mr relief in the attemmtiye;^ tiiat is,for 
one kind ik relief or anodier, as the coort may deem 
proper. 

(d) MiBiaken Demand doee not viUate Complaint. — 
The complaint will not be dismissed nor held demurrable 
becaose the plaintiff prays for too much or too little, or the 
wrong relief/ nor because he fiuls to denumd all the relief 
requisite to a complete and perfect jodgment ; * nor does 
a demand for l^al relief exclode him firom the equitable 
relief to which the facts alleged entitle him.^ 

(e) JUay demand two or mare JSRnds of Relief; bat 
they most be consistent witii each other/ or the plaintiff 
may elect on which he will stand ; * and if he demand 
both legal and equitable relief, when entitled only to the 
one or the other, it is immateriaL^ 

(/) Relief in RquiuMe Actions. — In an action of 
equitable character, the court will give the full relief to 

^ Riddle v. Boll, 24 OMo St. 572 ; Linden r. Friti, 8 Sandf. (N. T.) 
•68; Yoang v. Edwards, 11 How. Pr. 201 ; Renbens v. Joel, 13 N. Y. 
488; Ljke r. Port, 65 How. Pr. 298; Hiatt v. Pftrker, 29 Kan. 
765. 

< Mnrtha v, Carle7,90N. T. 872; Hall r. Hall, 88 How. Pr. 97; 
Leonard v. Rogan, 20 Wia. 540; Gibson v. Gibson, 46 Wis. 449; 
Scheibe v. Kennedj, 64 Wis. 564 ; Hiles v, Johnson, 67 Wis. 517. 

* Buess V, Koch, 10 Hnn, 299. 

« Hale V. Bank, 49 N. T. 626 ; StrsBbe v. Fehl, 22 Wis. 887 ; Schif- 
fer V, Adams, 13 Colo. 573; 22 Pac 964; Campbell Ft'g Pf. Ca v. 
Damon, 48 Hnn, 509 ; Davis v. Daris, 9 Mont. 267 ; 23 Pac 715. 

* Linden v. Hepburn, 5 How. Pr. 188 ; Ice Co. v. Ins. Co. 21 How. 
Pr. 296 ; Wandle v. Tnmej, 5 Duer, 661. 

* Trimble v. Dotjr, 16 Ohio St. 118. 
V Strnbe v. Fehl, 22 Wis. 337. 
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which the facts alleged and the case entitle the plaintiff, 
though the relief may be of a legal nature, as courts of 
equity, ^' delighting to do complete justice and not by 
halves," give all the remedy that the case before them 
demands.^ This is the rule under the codes. 

157. Relief how given. — As the purpose of the 
codes is to avoid a multiplicity of suits and give full 
remedies in one action, or any remedy the facts alleged 
entitle the plaintiff to have, the relief given may be — 

(1) legal, on facts alleging a legal cause of action; 

(2) equitable, on facts alleging an equitable cause of 
action ; (3) both legal and equitable, on proper statement 
showing the right thereto ; ' (4) either legal or equitable, 
where facts alleged show both legal and equitable causes ; * 

(5) legal, where the primar}' right invaded is equitable ; * 

(6) a personal judgment for a debt, when the establish- 
ment of a lien is prayed bat not sustained.* 

1 Stoxy'fl Eq. Jar. $ 73; Pomero/s Eq. Jar. 2d ed. $$ 181, 231- 
242. 

2 Laab v. Backmiller, 17 N. Y. 620; Lattin v. McCarty, 41 N. Y. 
107, 109; Hendersou v, Dickey, 50 Mo. 161. 

s Bidwell v. Astor Ids. Co. 16 N. Y. 263; Phillips v, Gorham, 17 
N. Y. 270 ; Ice Co. v. Ins. Co. 23 N. Y. 357 ; Grayes v. Spier, 58 Barb. 
349. 

« Marqaat v. Marqoat, 12 N. Y. 336 ; Barlow v, Scott, 24 N. Y. 40 ; 
Leonard t;. Rogan, 20 Wis. 540 ; White v. Lyons, 42 Cal. 279. And 
see Pomeroy's Remedies and Remedial Rights, §§ 76-86, for interesting 
discossion of this sabject. See also Caff v. Borland, 55 Barb. 482 ; 
Stemberger v. McGtovem, 56 N. Y. 12 ; Davis v, Morris, 36 N. Y. 
569 ; bat see Horn r. Ladington, 32 Wis. 73 ; Henry v. Meighen, 49 
K. W. (Minn.) 323 ; Eichbzedt v. Angerman, 80 Ind. 208. 

* Eichbredt p. Angerman, 80 Ind. 208; Edleman v. Eidd, 65 Wis 
18. 
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CHAPTER Vn. 

THE DEMUSREB TO THE COMFUUBT OB PETITIOK. 

1561 Pe miuiw r dslliMd. — As at oommon law, tbe de- 
marrer of the codes is a pleading in which the objectiDg 
party, sometimea called the demarrant^ signifies that he 
desires judgment whether he is bound to make answer 
to the preceding pleading of the adversary, by reason of 
some objection that he points oat» as gnrand of demurrer.^ 
The scope of the demnrrer of the codes is somewhat differ- 
ent fh>m that of the common-law system. It reaches to 
objections to jarisdiction, to disabilities of person, and to 
defect of parties, which are met, at common law and in 
equity pleading, by pleas in abatement.* On the other 
hand, the special demurrer for informality is abrogated ; 
and many defects of a pleading which were formerly ground 
for special demurrer at law, or exception in equity, are, b\' 
the codes, reached by motion to make more definite and 
certain,' or to strike out,^ or they are disregarded. 

159. The Demurrer to the Complaint or Petition. — 
The provisions, as to the demurrer to the complaint or 
petition, found in most of the codes, are the following : 

The defendant may demur to the complaint (or petition) 
when it shall appear on the face thereof, either 

1. That the court has no Jurisdiction of the person 
of the defendant, or the subject of the action ; or 

2. That the plaintiff has not legal capacity to sue ; or 

^ Steph. on Fl., Idler's ed. p. 83. * Code Bel 129-182. 

• Id. 299. « Id. 298, 29ft. 
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3. That there is another action pending between the 
same parties for the same canse ; or 

4. That there is a defect of parties, plaintiff or defend- 
ant; or 

5. That several causes of action have been improperly 
united; or 

6. That the complaint does not state facts sufficient to 
constitute a cause of action.^ * 

159 a. Demnxrable Objeotioiis most appear on the 
Face of the Complaint, or they mnst be taken by Answer.' 
— The demurrer cannot be aided by facts in the record not 
appealing on the face of the complaint.* The verification 
is no part of the complaint^ 

160. The Demurrer must distinctly state the Gtarounda 
of Objection. — This is a statutory requirement in nearly 
all the States.* But the effect of omitting to so specify is 
different under different codes. In Arkansas, California, 
Kansas, Kentucky, Nebraska, Ohio, and Wyoming a de- 
murrer that does not specify the grounds is treated as a 

1 Code Ref. 138-134. a Id. 129. 

* Benediz v. Ins. Co. 78 Wis. 77. Bnt see Welsh v. Argyle, 85 Wis. 
a07. « 6 How. Pr. 200; 5 Hon, 114. * Code Ref. 143. 

* NoTB. — In Iowa, Wisconsin, Oregon, Washington, and Oklahoma^ 
it is also ground for demurrer that the action was not commenced 
within the times limited by law (Code Kef. 135). In New York, by the 
later code, and in Ohio, misjoinder of parties plaintiff is demurrable 
(Code Ref. 137). By the codes of California, Colorado, Indiana, Mis- 
souri, Nevada, and Utah, misjoinder of either parties plaintiff or d^ 
fendant is a demurrable fault (Code Ref. 138). The ambiguity, 
unintelligibility, or uncertainty of the complaint are reached by 
demurrer in Califomia, Colorado, Idaho, Iowa, Montana, and Nevada 
(Code Ref. 136). In Iowa it is ground for demurrer that the claim 
is within the Statute of Frauds, or that a copy of the account or evi 
dence of indebtedness sued on is not attached (Code Ref. 139-140). 
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demniTer to the solBcieDCj of the compUint,^ and will be 
•astained if tiie oomplaint fails to state facts constituting 
a cause of action.' In Colorado, Idaho;, Minnesota, Mis- 
sonri, Montana, Nevada, New York, North Carolina, 
North Dakota, Oregon, South Carolina, South Dakota, 
Utah, and Wisconsin, the demurrer will be disregarded 
and stricken out as a nullity, if it fails to state the 
grounds.' 

161. Gtaronnds of Objeotlon, bow stated. — The codes 
generally provide that the grounds of demurrer may be 
stated in the language of the statute, except as to the 
objection that there is want of legal capacity to sue, and 
the objection that there is defect of parties, in which case 
the defect must be pointed out ; and when the ground is 
that the claim is barred by the Statute of Limitations, the 
particular statute must be referred to.^ The following 
forms will generally meet code requirements : -* 

FOBM OF DeMUBREB. 

Tide of Cause. \ 

The above named defendant, by , his attorney, demon 

to the complaint (or petition) of the plaintiff herein, and speci- 
fies, as ground of objection thereto, that it appears upon the face 
of said complaint {or petition) [*] that the same does not state 
facts sufficient to constitute a cause of action. 

Or (after the star in preceding). 
that the court has no jurisdiction of the person of this defend- 
ant (or, these defendants). 

Or,- 
that the court has no jurisdiction of the subject of the action. 

Or,- 
that the plaintiff has not legal capacity to sue, in this, to wit 
[kere paint out the incapacity shown by complaint}. 

^ Code Ref. 145, 146. < Id. 145. < Id. 147. « Id. 143. 
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Or,- 
that there is another action pending between the same partiea 
for the same canse. 

Or,— 
that there is a defect of parties plaintifE (or defendant) in this 
action, in this, to wit : [here state the defect of parties /Muticu- 
larly]. 

Or,- 
[in the States where the har of Statute of Limitations is a ground of 
demurrer'] that this action was not commenced within the time 

limited by law, by section of chapter of the revised 

statutes (or laws) of this State, passed in the year 18—. 

Or,- 
[in the States of Caiifomia^ Nevada^ and Utahl that the said 
complaint {or petition) is ambiguous, or unintelligible or un- 
certain.* 

162. Demurrer that court has not ]urisdiotion of the 
person of the defendant lies when it appears that the 
person is not dubject to the jurisdiction of the oourt.^ It 
does not lie for defective service of the summons or origi- 
nal process^^ for that would not appear on the face of 
the complaint ; and if it did, would be cured by a general 
appearance and demurrer. 

163. Demurrer that the court has no Jurisdiction of 
subject-matter lies in all cases (1) where the matter is of 
political rather than judicial cognizance; (2) where the 
matter is within the exclusive jurisdiction of some other 
court, and this fact appears on the face of the oom- 

^ Code Bef. 129. 

3 Noner v, Ins. Co. 5 How. Pr. 96 ; Ogdensburg, &c. R. R. Co. v, 
Vermont, &c. 16 Abb. n. s. 249, 4 Hun, 129. 



* NoTB. — As each of these— i. «., ambiguity, unintelligibaity, and 
uncertainty — is a distinct ground of demurrer, a demurrer combining 
them conjunctiyely is bad. Wilhoit v, Cunningham, 87 CaL 459. 
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plaint ; (8) where the court is a special one of limited 
Jurisdiction and the matter is not included therein ; (4) 
where the action is local and is not brought in the proper 
local courty and other courts are denied Jurisdiction. But, 
unless the other courts of general jurisdiction are denied 
jurisdiction of the particular subject-matter, the proper 
method under the codes is not to demur for want of juris- 
diction, but to demand a change of venue.^ 

164. Demurrer that the Plaintiff has not Ziegal Capa- 
city to sue. — The incapacity may arise (1) fh>m some 
personal disability, such as infancy, idiocy, coverture 
(in some jurisdictions), or (2) fh>m want of title to the 
character in which the plaintiff sues.' So, if it ap- 
peared on the face of the complaint that the plaintiff 
suing as a corporation was not a corporation, demurrer 
j^ould lie on the ground of want of legal capacity to sue.' 
This objection — want of legal capacity to sue — cannot 
be raised under demurrer that the complaint does not state 
facts sufficient to constitute a cause of action.^ Nor can 
demurrer lie on this ground when the proper objection is 
that the complaint fails to state a cause of action.' 

Where one sues in a representative capacit}*, and so 
states the facts as to show that he is not entitled to sue in 
that capacity, demurrer should be on the ground of such 
lack.^ But the pleading must show the lack. Mere fail- 

1 Pereles v. Albert, 12 Wis. 666; Lane v. Burdick« 17 Wis. 92; 
Woodward v. Hanchett, 52 Wis. 482. 

« Robbins i^. Wells, 26 How. Pr. 15 ; Moir i». Dodson, 14 Wis. 279. 

* Bank v. Donnell, 41 Barb. 571, 40 N. T. 410. 

* Ins. Co. V. Baldwin. 37 N. Y. 648 ; State v. Tattle, 53 Wis. 45 ; 
Saxton V. Seiberling, 48 Ohio St. 554 ; Walsh v, Byrnes, 39 Minn. 527. 

* People V. Crooks, 53 N. T. 648 ; Mnrraj v. McGarrigle, 69 Wis. 
483. 

* .Meyers v. Machado, 6 Abb. Pr. 198; Secer v. Pendleton, 47 Hon, 
281 ; Moir v. Dodson, 14 Wis. 279. 
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ore to show the legal capAcity is not ground for this de- 
murrer ; ^ and demurrer on this ground is bad if any one 
of plaintiffs has capacity.' 

165. Demurrer that another Action Is Pending between 
same Parties for same Cause lies when the other action was 
pending at commencement of the action.* It must appear 
(1) that the causes are identical ; * (2) that plaintiff and 
defendant are parties to the other action ; * (3) that full 
relief and complete adjudication can be given in the other 
action ; * (4) that the other action is not for relief which 
could not be granted in this one.^ This demurrer lies though 
the second action contain special averments, and seeks 
greater relief without changing the character of the action." 
The pendency of another action in a court of the United 
States or another State is not ground for this objection.* 

166. Demnrrer for Defect of Parties lies for lack, not 
excess, ^^ of parties. If the defect appear on face of com- 
plaint, it is waived if not demurred to ; ^^ and the de- 
murrer must point out the particular defect ^^ Demurrant 
must be prejudiced by the absence of the lacking parties. ^^ 
General demurrer does not raise this objection.^* 

1 Bank r. DonneU, 40 N. Y. 410 ; Miller v. Luco, 80 Cal. 257. 

* <yCal)aghan v. Bode, 84 Cal. 489. * Lee v. Heflej, 21 lud. 98. 

* KelBey r. Ward, 16 Abb. Pr. 98. See Bliaa' Co. PI. § 410. 

* Geery v. Webeter, 11 Hun, 428 ; Koch v. Peters, 97 Wis. 492. 

* Groebon r. Lyon, 1 6 Barb. 461 . ^ Haire v. Baker, 5 N. Y. 865. 
 Ward V. Gore, 37 How. Pr. 1 19. 

* Wood V, Lake, 13 Wis. 91 ; Borrows v. Miller, 5 How. Pr. 51 ; 
Stanton r. Embry, 93 U. S. 548. 

M N. Y. etc. R. V. Schnyler, 17 N. Y. 592 ; HIU v. Marsh, 46 Ind. 218 ; 
TmesdeU r. Rhodes, 26 Wis. 215 ; Hoard v. Clam, 31 Minn. 186 ; Du- 
bnqne Co. v, Reynolds, 41 Iowa, 454. 

" Conningham v. White, 45 How. Pr. 486; Haines v. Hollister, 64 
N. Y. 1. 

^ Hess V. Nellis, 65 Barb. 447 ; Davidson v. Elms, 67 N. C. 228 ; 
Murray v. McGarrigle, 69 Wis. 483 ; Newcomb r. Wiggins, 78 Ind. 1. 

M Newbonld v, Warrin, 14 Abb. Pr. 80. See Wiltse on Fore- 
closure, §§ 325-326 ; StockweU v. Wager, 30 How. Pr. 271. 
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167. Demnmr that 8«Tenl CauMS of Aotfon liaTa 
bean Zmproparly United. — As has been already seen, 
the plaintiff may unite different causes of action in the 
same complaint or petition in certain cases. There may 
happen three forms of misjoinder or improper union of 
causes of action, viz. : — 

1. When different causes of action which may properly 
be united are alleged not separately, but combined and 
mingled together in the same count or statement 

2. When different causes which cannot be united are 
improperly set out in the same complaint and separately 
stated ; as where one cause is of one class mentioned in 
the codes and the other of another class, the two not being 
nnitable. 

3. When different causes, which are not unitable, are 
improperly united in the same complaint and not sepa- 
rately stated. 

To consider these in their order: 1. When two causes 
of action which may be united in the same complaint are 
not separately stated but jumbled into one count or state- 
ment, demurrer is not the proper mode of objection. A 
motion should be made to have the pleading made more 
definite and certain.^ 

2. When the causes are of different, non-unitable classes 
the objection is taken by demurrer. The defendant must 
demur if the misjoinder is apparent, or he waives the objec- 
tion. He cannot answer when he may demur.^ 

3. When the causes of action are non-unitable, by 
reason of belonging to different classes, and are jum- 

1 Bass V, Comstock, 38 N. Y. 21 ; Freer v. Denton, 61 N. T. 492; 
Sentinel Co. v. Thompson, 38 Wis. 489 ; Akerly v, Vilas, 25 Wis. 703 ; 
Hendry r. Hendry, 32 Ind. 349 ; Hardy v. Miller, 11 Neb. 395. Others 
wise in California, Canal Co. v, Kidd, 43 Cal. 180. 

3 Blossom V, Barrett, 37 N. Y. 434 ; Mead v. Bagnall, 15 Wis. 156 ; 
Jamison v. Copher, 35 Mo. 483 ; Mnlholland v, Rapp, 50 Ma 42 ; Say- 
ings dociecy v.Ordway, 38 Cal. 679; KeUer v. Strong, 73 N. W. 1071. 
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bled into one Btaiement, or count, the defendant may 
demur.^ 

168. Who may Demur for BCisJoinder of Caoses of 
Action. — 1. If the misjoined causes are alleged against 
all defendants, all may demur. 

2. If one cause is alleged against A alone, and another 
against B alone, either' or both ' may demur for the mis- 
joinder. 

3. If one cause of action is alleged against A and B, 
and another is alleged against A alone or B alone, both ^ 
or either * may demur. 

4. If A and B join as plaintiffls, and in their complaint 
allege one cause of action against C in favor of A, and 
another in favor of B, the misjoinder is improper, and C 
may demur.* But in some States it is allowed to several 
lien-holders having individual claims to join in one salt to 
enforce their liens out of the same property;^ and such 
joinder is also allowed in actions of an equitable nature 
where the parties, though having distinct interests, have a 
common interest in the relief sought. 

5. If A and B joining in suit allege one cause of action 
against C in favor of both jointly, and another in favor 
of each individually, C may demur." 

1 Wiles V, Suydam, 64 N. Y. 173; Goldberg v. Utlej, 60 N. Y. 
427 ; Wright v, Connor, 34 la. 240. 

3 Lull v. Imp'y't Co. 19 Wis. 100; Turner v, Dnchman, 23 Wis. 
500 ; Bnsh v. Speis, 5 Hnn, 60 ; Jackson v. Brookins, 5 Hun, 530. 

* Hess V. B. B. Co. 29 Barb. 391 ; Eldridge v. Bell, 12 How. Pr. 
547 ; Bronson v, Gifford, 8 How. Pr. 389 ; Stanton v. By. Co. 15 Civ. 
Proc. B. (N. Y.) 296. 

* Tompkins v. White, 8 How. Pr. 520. 

* N. C. Land Co. t;. Beatty, 69 N. C. 329 ; Pracht v. Bitter, 16 Jones 
ft Sp. 509. 

* Harsh v. Morgan, I Kan. 293 ; Hubbell v. Lerch, 58 N. Y. 237. 
7 See anU, p. 144. 

* Dailej v. Houston, 58 Mo. 361. 
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The abore propoaitioiis follow Annii tbe proniioii of the 
codes, thmt actioiis to be nnitaUe ^* must* affect all parties 
to the action.'' ^ 

169. Pe miuis t' on Oionnd tbmt the Complaint or Peti« 
tion does not state Facta anfltoient to constttnte a Canae 
of Action. — This is sometinies, though loosely, called *^ the 
general demnrrer," as it is thus designated at common 
law. It cannot here be exhanstiTely considered, as sach 
consideration woold embrace the whole snbstantiTe law of 
right and liability. It may be said, in general analysis, that 
the complaint may faU to state facts soffident to constitute 
a cause of action in one or more of several respects : — 

1. It may fail to state facts which show a right in the 
plaintiff, (a) because the facts as they exist and are 
alleged are inherently insufficient to create or constitute a 
right in favor of any one ; or (b) because only a part of 
the facts that exist, and out of which the right arises, are 
stated, some allegations material to a complete statement 
of the cause of action being omitted ; ' or (c) because the 
facts alleged show the right to be wholly in some other 
person, a stranger to the action, and not in the plaintiff; 
or (d) that the right, once existing, has before the com* 
mencement of the action been destroyed in some way, and 
the cause of action once existing has been extinguished ; 
or (e) that the action is brought before the cause of action 
has accrued.* 

1 Code Ref. 120; ante, p. 175. 

s Van Liew v, Johnson, 6 Thomp. & C. 64S; White v. Brown, 14 
How. Pr. 282 ; Johnston Harvester Co. r. Hartley, 94 Ind. 131 ; Leak 
V. Commra. 64 N. C. 132. 

s Hicks V. Branton, 21 Ark. 186 ; Hanrey v. Chilton, 11 Gal. 114. 



*NoTS. — In States where misjoinder of defendants is ground for 
demnrrer, it seems that any party may demnr for the misjoinder, as 
well those properlj joined as those who are not. 
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2. It may fail to show any wrong done by the acts or 
omissions of the defendant, because (a) the facts existing 
and alleged are not sufficient to constitute an actionable 
wrong, or (b) because only part of the existing facts are 
alleged, and material allegations are omitted; or (c) 
because the allegations show that the wrong is done to 
some other person than the plaintiff, or by some other 
than the defendant 

3. It may show that the liability once existing has been 
discharged or extinguished in some manner, so that no 
cause of action is in existence. But usually the bar of the 
Statute of Limitations, unless made by statute a ground 
of demurrer, must be pleaded. 

4. In Wisconsin, it is recently held that if the plaintiff 
attempt to set forth a cause in equity and fail to set out 
such a cause, a demurrer will lie on the ground that no 
cause of action is stated, although the complaint may con- 
tain allegations which, if eliminated and standing by them- 
selves, might be sufficient to constitute a cause of action 
at law/ and may be made ore tenus.^ 

170. General Rules as to Demurrers. — The following 
general rules as to demurrers under the codes should be 
borne in mind by the pleader: — 

1. 2^ Demurrer may be to the Whole Complaint or 
Petition or to any ofie or more of the several Caitses of 
Action stated therein;^ but if it is made to the whole 
pleading it will be overruled, if any of the causes of action 
therein are good.^ 

2. It must reach the Whole of a Cause of Action. — It 

1 Denner v, C. M. & St P. By. Co. 57 Wi«. 218. 

s Tnistees v. Eilbonm, 74 Wis. 452. > Code Bef. 149. 

4 Wheeler o. Ins. Co. 82 N. T. 543 ; Hyde v. Supervison, 43 Wis. 
129; Weaver v. Conger, 10 CaL 233 ; Armington v. State, 45 Ind. 10: 
Holbert v. K. B. Co. 38 la. 315. 
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cannot be made to some of the allegations of a cause of 
action, while as to other allegations the defendant answers.^ 
*^ It is not competent to assail a dause, or several dauses 
or sentences in a count or petition by demurrer/' It ^^ is 
not a pruning-hook with which to rid a pleading of foreign 
or impertinent matter ; nor is it a sword, with which to 
attack and cut off redundant averments in a pleading." ^ 
The code remedy for such faults is by motion to strike out 
the redundant matter.* 

3. Where ttoo or more Defendants joinUy demur , the 
Demurrer is body \f a Cause of Action is stated against 
any one ofthe/m^ though not against aU.^ It is better in 
such cases for each defendant to separately demur. 

4. IT^e Demurrant cannot answer and demur to the 
Same Matter. — By the demurrer he insists that he is not 
bound to answer ; but if he answer he overrules his own 
demurrer, unless he elect to waive his answer;* and if 
both are contained in one paper it should be reformed or 
stricken from the files.* 

5. The Demurrer admits the Facts. — The rule of the 
common law is that the demurrer admits all the facts that 
are well pleaded.^ But this is true only in a qualified 
sense.* The facts are admitted^ under the code system, only 
for the purpose of testing their legal sufiSciency ; * and the 
demurrant is not precluded or estopped from afterward 

^ Bansom v, McClees, 64 N. C. 17. 

3 Hajden v. AndenoD, 17 la. 158. * Code Ref. 299. 

^ People V. Mayer, 28 Barb. 240; Teter v. Hinders, 19 Ind. 93; 
McGonigal v. Cotta, 32 Wis. 614; Dunn v. Gibson, 9 Neb. 513. 

* Howard ». R. R. CJo. 5 How. Pr. 206 ; Spellman v. Weider, 5 
How. Pr. 5 ; Mann v, Bamum, 12 How. Pr. 563. But Code Ref. 000. 

> Davis r. Hines, 6 Ohio St. 473 ; Smith v. Keating, 97 Wis. 205. 
7 Steph. on PI. s. i. Rale i. ; Heard on Civ. PL p. 108. 
" TomkiDS V, Ashby, 1 Moody and M. 32 ; Ingram v. Lawson, 9 
Car. Sb P. 326. 

* McKinzie v. Matthews, 59 Mo. 99. 
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denying them or avoiding their legal effect by new matter. 
Upon the argument of the demurrer the facts well pleaded 
are assumed or conceded to be true ; but if the demurrer 
is oven*uled, the demurrant is allowed to answer over and 
may then deny or avoid the facts which stood admitted by 
his demurrer. Where, however, a demurrer remains on 
the record, and no other pleading gainsays the matter 
demurred to, it will be deemed admitted. Hence the 
practice, both at common law and under codes, of with- 
drawing a demurrer, when it is not sustained or pressed.^ 
But facts ill-pleaded, mere conclusions of law, and im« 
material matters are not, for any purpose, admitted by the 
demurrer ; ^ nor are allegations which are contradicted by 
annexed exhibits,* nor matters judicially noticed.^ 

6. *' The Demurrer reaches back to the First Fault?^ — 
This is the quaint form of stating the rule that upon the 
argument of a demurrer the court will examine the whole 
record or series of pleadings and give judgment against the 
part}' who was first defective in his pleading.^ Hence 
it is sometimes said that '^ the demurrer runs through tlie 
record.'' Thus, if the plaintiff demur to the plea or answer 
of the defendant, the court will give judgment against the 
plaintiff, however faulty the pleading demurred to may be^ 
if upon looking into the declaration or complaint it is 
found bad in substance. This rule rests on sound principles 
And is held in American practice in all the States except 
Oeorgia, whose courts refuse to recognize the rule that 
the demurrer " roves through the whole record." • In the 

1 Chitty on PL Perkins, 16th ed. 702, n. x. 

3 Bonnell v. Griswold, 68 N. Y. 294 ; Platter v, Seymonr, 86 Ind. 
323 ; State v. Veeder, 5 VTis. 339 ; Freeman r. Hart, 61 la. 525. 

* Bnsh V. Madeira, 14 B. Mon. 212. 

^ Attorney-General v. Foote, 11 Wis. 14. 

* Chitty on PL, Perkins, 16th ed. p. 701 ; Steph. on Fl. i. i 

BnleL 

Wynn r. Lee, 5 Ga. 218, 236. 

1S_ 
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code SUtety the rule is often aiqpUed.^ A demurrer to aa 
answer or counter daim xeacheB back to the complaint; ' 
to a refdy, to the answer ; ' to a croas complaint, to the 
oomplidnt^ Bat it does not reach back to sodi defects aa 
are waiyed by answering oyer, bat only those of jarisdio- 
tion or sabstance.* 

170 a. Pleadina over wMioat Demnrrsr. — 1. Objec- 
tions merely dilatory or in aAcUement^ yiz. : (a) lack of 
capacity to sae ; (b) pendency of another action ; (c) defect 
of parties ; (d) improper Joinder of causes of action are 
waiyed, if not demurred to or answered when the objection 
does not appear on the face of the complaint* 

2. Bat objections in bar^ (a) to the jurisdiction or (by 
that the facts stated do not constitute a cause of action 
may be taken at a later stage,^ (1) by demurrer are tenusy, 
or (2) by motion to dismiss the cu^ion^ or (3) by obfection 
to the introduction of evidence at trial, or (4) by motion 
in arrest of judgment^ after verdict^ or (5) by writ of error 
or appeal. 

170 b. Disposal of Demurrer on Argument. — 1 . If it 
be sustained^ amendment of the complaint is usually al- 
lowed, on terms, if the infirmity is in the complaint and 
not in the facts as they exist. 

2. If the demurrer is overruled, the defendant is usually 
allowed to answer within a limited time on terms, if he 
desires to do so. 

1 Allen V. Malcolm, 12 Abb. k. 8. 335 ; Harvey v. Brisbin, 16 State 
(N. Y.) Rep. 42; Martin i;. McDonald, 14 B. Mon. 544; Stratton v. 
Allen, 7 Minn. 502 ; Ferson v. Drew. 19 Wis. 225; Dietrich r. Koch, 
35 Wis. 627; Trott v. Sarchett, 10 Ohio St 241 ; Brown ». Tucker, 7 
Col. 30. 

a Lawe f. Hyde, 89 Wis. 345, 855. 

s Menifee v, Clark, 35 Ind. 304. « Hillier v. Stewart, 26 O. S. 652^ 

^ Stratton v, Allen, 7 Minn. 502 ; Menifee v. Clark, 34 Ind. 304. 

• Pott, p. 301 ; Code Ref. 148. 

^ BliM' Ann. Code, § 499, and cases cited. 
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CHAPTER Vm. 

OF THE ANSWEB. 



SECTION I. 

OF CODE PROVISIONS AS TO THE ANSWER. 

171. The Answer. — The defendant must '^ either 
demar or plead '' to the complaint or petition. If he does 
not find apparent upon the face of the complaint any of 
the grounds for demun'er which the statute specifies, or 
any ground for motion to make the complaint more defi- 
nite and certain, he must serve and file a pleading called 
^^ an answer." This pleading takes the place of the plea 
in the common-law system and of the answer in the equity 
system ; and the codes go farther than either the old plea 
or answer in permitting the defendant to set up or plead 
^^ a counter-claim ;" that is, an independent cause of action 
existing in his own favor against the plaintiff, by which to 
diminish, balance off, or exceed the plaintiff's cause of 
action, and thereby show himself entitled to affirmative 
relief. 

172. The Code Provisions as to Answers. — With slight 
verbal changes, the codes provide that ^' the answer of the 
defendant must contain : (1) A general or specific denial of 
each material allegation of the complaint (or petition) con- 
troverted by the defendant, or of any knowledge or infor- 
mation thereof sufficient to form a belief; (2) A statement 
of any new matter constituting a defence or eounter-elaiiii 
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{or set-off)* in ordinary and oondse language without 
repetition.^' ^ 

173. Defendant may plead SeTeral Def enoea or Cronnter- 
daima. — The old rale of the common law, that the de- 
fendant could make but one defence though he might have 
several plea8,does not obtain. The codes provide, with some 
change of phraseolc^j, that ^^ the defendant may set forth, 
by answer, as many defences and counter-claims (or set- 
offs) as he may have, whether they be such as have been 
heretofore denominated legal or equitable, or both. They 
must be separately stated and refer to the causes of action, 
which they are intended to answer, in such manner that 
they may be intelligibly distinguished.'^ ^ Several codes 
require them to be numbered.* 

174. The Answer analyzed. — Under these code provi- 
sions, except in the States whose codes are framed in 
different language, the answer may contain — 

1. A general denial of each and every allegation of the 
complaint or petition, or 

2. A specific denial of some of the material allega- 

1 Code Ref. 151. 

s Id. 159-160. In Indiana (§ 365) and Oklahoma (§ 4404) dilatoiy 
pleas most be first pleaded and tried. 

• Code Ref. 161. 

• Note. — In several States following Ohio the words " or set-off " 
oocar after coonter-claim (Code Ref. 152). In Missouri, North and 
Soath Carolina, the word "general " before denial is left out. In Ne- 
braska the words "general or specific " are omitted before *' denial." 
Kansas adds : " 3. When relief is sought, the nature of the relief to 
which the defendant supposes himself entitled." Minnesota adds: 
^3. All equities existing at the time of the commencement of the 
action in favor of the defendant therein, or discovered to exist after 
such commencement, or intervening before a final decision," etc. For 
other slight variances in phraseology consult the statutes cited ia 
Code Ref. 151-158. 
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tionsy which the defendant controverts when he cannot 
controvert the whole. 

8. New matter constitating a defence. 

4. New matter constituting a counter-daim.^ The 
counter-claim is construed in most States to include 
^' the set-off;" in others the statutes expressly speak of 
" the set-off ." * 

175. The Matter denied. — The denial, as will be seen 
from the codes quoted, may be — 

1. Of all the materia] allegations in the complaint, 
called the general denial. 

2. Of some or part of the allegations, called the spe- 
cific denial. 

176. The Nature of the Denial. — The denial may 
be — 

1. Positive and absolute, when the matters alleged are 
within the personal knowledge of the defendant. 

2. Upon information and belief, when the defendant, 
not having personal knowledge, has information which 
leads him to believe the allegations untrue.* 

3. When he has no knowledge or information on the 
subject, the defendant may put the plaintiff to his proofs 
by denying ^^ any knowledge or information sufficient to 
form a belief." 

SECTION II. 

OF THE GENERAL DENIAL. 

177. The General Denial is employed when the defend- 
ant wishes to controvert the whole complaint or petition. 

^ Code Ref. 151. > Id. 152, and note to par. 177. 

* Pratt Mf'g. Co. v. Jordan, &c. Co. 5 Civ. Froc. R. 372 ; Bennett 
V. Leeds, &c Co. 110 N. Y. 150; Taylor v. Smith, 8 N. Y. Snpp. 619; 
Brotherton v. Downej, 21 Hnn, 436 ; 59 How. Pr. 206. 
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It puts «U the material allegatioDS thereof in iaaae, and 
the plaintiff to his proof of all of them. 

1. The OenercU Denial must be Poeitive. — It does not 
follow the forms of the plea of the general issne at 
common law, but uses flat, unequivocal words of deniaL 
It is not good denial to say that ^'the defendant does 
not admit,'' ^ or, to add to the words of denial the com- 
mon-law formula, 'Mn manner and form as therein set 
forth ; "* or, the words '^ as alleged in said complaint or 
petition." • 

2. It must not be evasive, — It is bad denial to say the 
defendant denies each and every material allegation of the 
complaint,^ for he assumes to judge of the materiality. A 
statement of the transaction inconsistent with that given 
in the complaint does not amount to a denial* Its fault 
is argumentativeness ; and two affirmatives do not make 
an issue.^ 

3. The Form of the General Denial — The approved 
and sufficient form of the general denial is as follows : 



Title of Cause. I 



The above-named defendant, by , his attorney, answering 

the complaint (or petition) of the plaintiff herein, denies each 
and every allegation thereof. 

^ Bomberger v. Tamer, IS Ohio St. 263. 

3 Dole v. Burleigh, 1 Dakota^ 218; Rumbongh v. ImpVt Co. 106 
N. C. 461. 

' Phcenix Ins. Co. v. Mejer, 28 Neb. 124 ; Schaetzel v. Grerman- 
town, &c Ins. Ca 22 Wis. 412. 

« MattiBon V. Smith, 19 Abb. Pr. 288 ; Seward v. Miller, 6 How. 
Pr. 312 ; Montour v, Fnrdj, 11 Minn. 384 (an ioBtmctiye case) ; Dodge 
V. Chandler, 13 Minn. 114. But see contrary in Miller v. Brumbaugh, 
7 Kan. 343 ; and Goodridge v. U. P. R. R. Co. 37 Fed. Rep. 182, as to 
rule in Colorado. 

• West V. Bank, 44 Barb. 175. But see Scott v. Wood, 81 CaL 398. 

^ Steph. on PL s. y. Rule iiL 
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Other forms have been sustained as snbstantialljr 
meaning ^the same thing ; but it is always dangerous to 
laboriously depart from the dear directions of a statute 
mode of pleading.* 

4. General Denials sufficient, — When there is a general 
denial of the allegations of a complaint or petition, spe- 
cial denials are unnecessary.^ It is also equally super- 
fluous to allege new matter by way of defence which 
amounts only to a general denial, for such matter can be 
proved under the general denial' 

5. TJie General Denial must not he Argumentative. — 
Argumentative pleadings are as faulty under the codes as 
at common law. A pleading is argumentative when it does 
not advance its positions in positive form, but leaves them 
to be collected by argument and inference only.' A denial 
or traverse is argumentative when, instead of direct con- 
tradiction, it asserts something of an inconsistent nature. 
To the allegation that A died seised in fee, it is argumen- 
tative to assert by way of traverse that he died seised in 
tail. This is denial by argument or inference only. Such 
denial is seldom good for any purpose.^ The remedy, 

1 Westcott V, Brown, 13 Iiid. 83. « Id. 

' Steph. on PI. 8. y. Rule iii. 

4 Morris v. Thomas, 57 Ind. 321 ; Clinton Co. v. HiU, 122 Ind. 215. 



* NoTB. — ** Says he denies " has been held bad (People v, Christo* 
pher, 4 Hon, 805; Arthur v. Brooks, 14 Barb. 533 ; Blake v. Eldred, 
18 How. Pr. 240), and good (Jones v, Ludbnm, 74 N.T. 61 ; Espinosa 
v. Gregory, 40 Cal. 61 ; Mann o. Tanlman, 1 Kan. 254). In an action 
for assault and battery, an answer as at common law, ** that the defend- 
ant is not guilty of the grievances alleged, etc., or any or either of 
them, or any part thereof," held sufficient (Hoffman v, Eppers, 41 Wis. 
251). "The defendant states and shows that he denies each and erery 
aUegation," etc., held good, though not commendable in form (Moen v, 
Eldred, 22 Minn. 538). Denial of the complaint in each and every 
allegation thereof is good (People v, Tonnicliff, 26 State Bep. (N. Y.) 
60; 17 Civ. Pro. 381). 
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howvrer, it not by demonr«r bat by motion*^ If there be 
m general and safficient denial, an added argumentative 
denial will be stricken oat on motion.^ If the only denial 
is merely argamentative, motion to make it more definite 
and certain.* 

6. Nor, in the aUemative^^ nor hypothetical^ as by stat- 
ing that if certain allegations of the complaint are so and 
so, then other facts exists* or then the defendant denies, 
etc.* 

7. Nor, eof^uncUvely^ a faalt at common law,* by 
which the trayerse is made too large, and it cannot be 
known what is denied. It is a negative pregnant. 

8. T%e Oeneral Denied may be upon information and 
belie/j when it mast be sworn to and cannot be denied 
apon personal knowledge. A denial thus, <^ The defend- 
ant answering, • • • upon information and belief denies 
each and every allegation," is good,^ unless the facts are 
within the defendant's own knowledge* or means of 
information. * 

1 Judah V, Tnutees, 23 Ind. 277. * De FoxMt v. Butler, 62 la. 78. 

* Pom. Rem. & Remedial Rights, § 628. 

* Otis V, Ross, 8 How, Pr. 193 ; Loosej v. Oner, 4 Bosw. 391. 

* Lewis V. Kendall, 6 How. Pr. 69, 66 ; Hamilton v. Hough, 13 How. 
Pr. U. 

* Stephen PI. Andrews' ed. p. 297; anie, p. 22; Corbin o. George, 2 
Abb. 465 ; Yoong v. Catlett, 6 Dner, 437. 

7 Bennett v. Leeds M'f'g. Co. 110 N. Y. 150. See also Wadleigh v. 
Bank, 58 Wis. 546, where denial thns : " The plaintiff alleges upon 
information and belief that it denies," etc, was held good. See Jones 
V. Petnlama, 36 Cal. 234 ; Vassault v. Anstin, 32 Cal. 597 ; Macaolej 
V. Printing Co. 5 Cir. Pra (N. Y.) 430; Brothertown v, Downey, 21 
Hnn, 436 ; Sherman v. Boehm, 13 Dalj, 42. 

' Edwards v. Lent, 8 How. Pr. 282; Kellogg v. Baker, 15 Abb. Pzi 
986. 

* Ketcham v. Zerega, 1 E. D. Sm. 553 ; Sherman v. Boehm, tupra. 



* Nora. —This rale is illostrated bj some exceptions, for which 
•ee Brown v. Rjckman, 12 How. Pr. 313 ; Ketcham v, Zerega, 1 E. D. 
Am. 55.^ 
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8. Denied of Knowledge or Information eufftdent to 
form a Belirf. — When the defendant is ignorant of the 
facts alleged, having no personal knowledge thereof and 
no information sufficient to form a belief, he is permitted to 
put the facts in issue by denying knowledge or information 
respecting them sufficient to form a belief.^ But the form 
of denial must precisely conform to the statute.^ Denials 
of ^' knowledge sufficient to form a belief/' omitting words 
'^ or information " and denials of information omitting the 
word '^ knowledge/' have been held bad, and as leaving the 
facts admitted which were thus attempted to be denied.* 
This form of denial is not applicable where the facts are 
within the knowledge of the defendant,^ or are presumed 
to be within his knowledge.^ Such denial, when general, 
may be in the following form : — 



Title of Cause. \ 



The defendant, by , his attorney, answering the oomplaint 

of the plaintiff herein, for defence thereto, as to the truth of each 
and every allegation thereof, denies any knowledge or informa- 
tion thereof sufficient to form a belief. 

When some of the denials are positive, some on infor- 
mation and belief, and some of knowledge or information 
sufficient to form a belief, they may be in this form : — 

Denies that \here specify the allegation denied]. 

Denies, upon information and belief, that [here specify the atte- 
gation denied']. 

Denies any knowledge or information sufficient to form a 
belief, whether [here specify the allegation denied in this form], or 

1 Code Ref. 151. 

3 Elton V. Markham, 20 Barb. 348; Hons v. Belles, 33 How. Pr. 
266 ; Hastings v. Gwynn, 12 Wis. 672 ; Robbms v. Lincoln, 12 WiE. 1. 

' See cases above cited. Gas Co. v. San Francisco, ^9 CaL 453 ; 
Hnmpbrej v. Call, 9 Cal. 59. 

* Collart V. Fisk, 38 Wis. 238 ; Edwards v. Lent, 8 How. Pr. 28. 

* Fales V. Hicks, 12 How. Pr. 153 ; Beebe n Manrin, 17 Abb. Fr 
194 ; Wing v. Dngan, 8 Bush (Kj.), 583. 
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AU^gw thai he has no knowledge or inf onnation sniBcient to 
fonn ft belief whether [here ^fee^ alUffotUm t&uff amtroverled].^ 

9. I%B General Denial muet be Specific. — It nrast 
always appear what the pleader intends to deny. When 
he *^ nnqaalifiedly denies ** each and every allegation of 
the complaint or petition, there is no room for question. 

178. What may be proved under a Qeneral Denial. — 
The defendant nnder a general denial may give in evidence 
anything which tends directiy to disprove the plaintifTs 
allegations or wholly or in part to contradict or disprove 
any Ikct which the plaintiff most establish to make out 
his case. The subjoined note affords a few illustrations 
of the doctrine.* 

1 See alBO Boone's Fonnii, Code Pldg. p. 31, sad csms dtod. 



* NoTS. — Want of eonnderation ci nfAe not negotiaUe or eoatiact 
sot under seal can be skown under genezal denial, as show the plaintiff 
nerer had a cause of action. ETans v. Williams, 60 Barb. 346 ; Bon- 
durant v, Bladen, 19 Ind. 160, or a different consideration from that 
alleged by plaintiff, Wheeler v. Williams, 38 N. Y. 263 ; but see Du- 
bois V, Hermance, 56 N. Y. 673 ; Wearer v. Burden, 49 N. Y. 286. 

WTiere plaintiff avers title in himself, evidence to show title in defendant 
is admissible under general denial. — This applies in ejectment (Marshall 
V. Shafter, 32 Cal. 176 ; Brack v. Tucker, 42 Cal. 346) ; and in trorer 
(Brevoort v, Spencer, 8 Jones & Sp. 211) ; and in replevin (Schnlen- 
berg o. Harriman, 21 Wall. 59 ; Caldwell v. Bruggerman, 4 Minn. 
270). And defendant majr show that the plaintiff, before suit brought, 
had assigned the cause of action to another (Wetmore v, SanlTran- 
dsco, 44 Cal. 294). See Bliss' Ann. Code, § 500 n. 

In action fir senfices, defendant nnder general denial maj show 
that serrices were a gratuity, or for a sum fixed by plaintiff lees than 
he claims, or that compensation was contingent (Schermerhorn v. Van 
Allen, 18 Barb. 29) ; or plaintiff's negligence and want of skill may 
be prered to show that the services were of less value than claimed, or 
of no value (Bridges v. Payson, 18 Cal. 640; Raymond v. Richard* 
•on, 4 E. D. Sm. 171) ; but under mere denial of value, defendant can* 
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SECTION in. 

OF THE SFECinC DENIAL. 

179l The speoifio denial, as has been seen,^ is of some 
material allegation of the complaint or petition, which the 
defendant wishes to controvert, where he cannot deny all 
that the plaintiff has alleged. Of these denials, it may be 
said generally that — 

1. They rmist be specific^ direct^ and precise^ clearly 
indicating the matter denied,^ and not argumentatiye, nor 
containing a negative pregnant.* 

2. TTiey must controvert material allegations. The 
denial of redundant, superfluoas, irrelevant matter creates 
no issue ; ^ but as at common law, where there are several 
material allegations, the pleader may deny which he 
pleases,* if he can verify his denial when it is required 
to be verified.* 

^ Ante, p. 22. > Anie, p. 35. * Ante, p. 34. 

« Drake v, Cockroft, 4 E. D. Sm. 34 ; Yates v. Birch, 87 N. Y. 409 ; 
Raconillat v. Rene, 32 Cal. 450; Wells v. McPike, 21 CaL 215. 
^ Steph. on Fl. 8. ii. Role i. • Code Ref . 225, 226. 



not show serrices were not rendered (Van Dyke v. Magaire, 57 N. 
Y. 429). 

In actions of tort for negligence, contributory negligence of plaintiff 
may be shown under general denial. Schans v. Manhattan Gras Co. 
14 Abb. Fr. n. s. 371 ; Indianapolis, &c. R. R. v, Rutherford, 29 Ind. 
82. But as to rules and special cases, in different States, as to plead- 
ing and proTing contributory negligence, see Boone's Code Pleading, 
§§ 174, 175. 

Circutmtancei in mitigation of damages should as a rule be specially 
pleaded as a partial defence. The common-law rule is that, while a 
partial defence cannot be pleaded, facts in mitigation of damages 
might be giyen in evidence under the general issue. This is held to be 
the rule in some code States ; but the more general and better rule is 
that they should be specially pleaded. See Pom. Rem. §{ 692-696 
post, p. 235. For N. Y. rule, see Catlin v, Adirondack Co. 12 W. Dig. i. 
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8. I%e DenicUs should not be too Largey nor too Nar- 
row. — This means that they should not include in the 
denial (1) matter not alleged with that which is alleged, 
(2) nor immaterial with material matter, (8) nor matters of 
time, place, and circumstance, (4) nor deny matters in the 
conjunctive, instead of the disjunctive, where the allegation 
denied is not required to be proved conjunctively.^ Thus, 
if it be alleged that A converted the horse and mule of B, 
a denial that he converted the horse and mule is bad.^ 
The denial should be 'Hhat he converted the horse or 
mule, or either of them.'' 

4. TTiey should be of issuable matter ; that is, such 
matter as the plaintiff must prove in order to maintain 
his action.* Hence, (a) denials of time,^ place,^ quantity,* 
or value,* are not sufficient, unless these matters are, in 
the particular case, material and issuable.^ {b) Denials 
should not be of matter merely of inducement,* unless it is 
material and issuable, as in good code pleading it ought to 
be, if inserted, (c) Nor, should they be of matter merely 
in aggravation.* Such matter is not admitted by omission 

^ Steph. on PI. 8. ii. Rule i. 

^ Moser v, JenkinB, 5 Ore. 447 ; Fitch o. Bunch, 30 CaL 209 ; Leronx 
V. Mnrdock, 51 CaL 541 ; Young v. Catlett, 6" Dner, 437 ; Shearman v. 
N. Y. Cent. Mills, 1 Abb. Pr. 187 ; but see Jones v, Eddj, 90 Cal. 147, 
where denial that defendant " assumed and agreed to paj " was held 
not in the conjunctire, because the words meant the same thing. 

* Code Ref . 254. 

« WoodrufE V. Cook, 25 Barb. 505 ; Davidson v. Powell, 16 How. Pr. 
467. 

« Davidson v. Powell, 16 How. Pr. 467. 

« Lynd v. Pickett, 7 Minn. 184; Field v. Barr, 27 Mo. 416; Jenkins 
V. Steanka, 19 Wis. 126. 

7 Maxwell on Code PI. 388. 

> Bliss on Code PL § 149. 

• Schnaderbeck v. Worth, 8 Abb. Pr. 37; Lane v. Gilbert, 9 How. 
Pr. 150; Gilbert v. Bounds, 14 How. Pr. 46; Moloney v, Dows, 15 
How. Pr. 261, 265 ; Powers v. Bome, &c. R. Ca 3 Hun, 285. 
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to deny it.^ (<2) Nor, of mere conclusions of law.^ Hence, 
where facts are alleged showing malice or fraud, no issue 
is raised by merely denying the malice * or ft-aud.^ Where 
facts are alleged showing an indebtedness, denial of the 
indebtedness is insufficient.* So of any other mere infer- 
ence or conclusion of law/ (e) Nor, of damages, whether 
general or special.* (/) Nor, of matter not alleged,^ un- 
less it be such as is necessarily implied. * (ff) Nor, should 

1 Field i;. Ban, 27 Mo. 416 ; Pom. Rem. § 617 ; Raymond v. Traf- 
^n, 12 Abb. Pr. 52. 

> Pienon u. Ckwlej* 1 Code Rep. 91 ; Seelej v. Ed^^U, 17 Barb. 530; 
fimery v, Baltz, 94 N. Y. 408 ; Phillips' Code PL § 343. 

' Fry V. Bennett, 5 Sandf. 54. 

* Robinson v, Stewart, 10 N. Y. 189. 

» Haggard v. Hay's Adm'r, 13 B. Mon. 175; Clark r. Finnell, 16 
B. Mon. 329 ; Wells v. McPike, 21 Cal. 215. But see Morrow v, Congan, 
3 Abb. Pr. 328. Where the allegation is only that the defendant " is 
indebted," a denial of indebtedness is good. See 31 Pac. R. 1167. 

* Frost V, Harford, 40 Cal. 165 ; Felch t?. Beaudry, 40 Cal. 439; 
Dimon v. Dunn, 15 N. Y. 498; Nolen v, Skelley, 62 How. Pr. 102; 
Baldwin v, Tel. Co. 54 Barb. 505. 

7 Steph. on PI. s. i. Rnle i. 

> Prindle v. Coruthers, 15 N. Y. 425, 429 ; Marie v. Garrison, 83 N. Y. 
14; Bellinger v, Cndgae, 31 Barb. 534; Lord v, Chesebrough, 4 
Sandf. 696. 

* NoTB. — The statement of the amount of damages is, in some juris- 
dictions, deemed an issuable fact (Tucker v. Parks, 7 Col. 62 ; Cole v. 
Hoeburg, 36 Kan. 263 ; Patterson v. Ely, 19 CaL 28 ; Dimick v. Camp- 
beU, 31 Cal. 238 ; Carlyon v. Lannon, 4 Nev. 156 ; White o. N. W. Stage 
Co. 5 Ore. 99 ; Hudson v. Road Co. 45 Cal. 550). In others not (New- 
man V. Otto, 4 Sandf. 668; Jenkins v. Steanka, 19 Wis. 126; Bartelt 
V, Braunsdorf, 57 Wis. 1 ; Thompson v. Lumley, 7 Daly, 74 ; McLees v. 
Felt, 11 Ind. 218; Raymond v, TrafEam, 12 Abb. Pr. 52; Connoss v. 
Meir, 2 £. D. Sm. 314; McKensie v, Farrell, 4 Bosw. 192; Woodruff 
V, Cook, 25 Barb. 505). The doctrine of these cases which hold damages 
not an issuable fact is— (1) That averments of damages are not issu- 
able ; (2) That they are not admitted by failure to deny them ; (3) That 
the defendant without denying may give evidence on the assessment 
to mitigate the damages, or to show that none were suffered. 
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it deny Ungoage of a oontract alleged, witboat denjing 
sabetanoe.^ (A) Nor, ahould matter whidi is new and 
defensive be pleaded by way of denial.^ 

Denial ofaU aUeg^Miiaiu **exc^ mch a$ are admiUed^ 
is an objectionable,* ^^vicions, and slovenly''^ style of 
pleading. It is held good when certain allegations are 
specifically admitted ; bat in a good, scientific code plead- 
ing, no allegations are ever expressly admitted. The way 
to admit them is to pass over them without denial.* 

Denude of attegatione contained in certain Knee or 
folioe, or between them^ or in certain numbered paragraphs, 
are held good by several authorities;* but the form is 
objectionable, and leads to confhsion when the answer is 
incorporated in a case on appeal; and there a different 
arrangement of folios is made necessary. It is slovenly, 
and in some courts held not in compliance with the 
statute.^ 

Some Statutory Hulee as to Deniale. — In a few States 
certain allegations of a complaint, petition, or other plead- 
ing are taken as true unless denied specially; and the 
denial, in some States, must be verified. These are 
allegations of (1) corporate existence ; * (2) partnership ; * 

^ Dimon v. Dann, 15 N. Y. 498. 

* Sherwood v. Gkurdner, 5 Cir. Fro. 239. 

* Maxwell on Code PI. J 388. 

« Pom. Rem. & R. R. {{ 633-636. 
« Code Ref . 255, 256. 

* Gassett o. Cracker, 9 Abb. Pr. 39; Blake v. Eldred, IS How. Pr. 
240; Brown v. Cooper, 89 N. C. 237. 

7 Collins V. Singer Mgf. Co. 53 Wis. 305; Canlkms v. Bonlton, 98 
N. Y. 514. 

* Minn. % 4796 ; N. Y. 2 R. S. 457, § 3, as to domestic corporations ; 
Kansas, § 4191, Indiana, % 365, Iowa, J 3923, Chance v. R. R. Co. 32 
Ind. 472 ; Wisconsin, as to domestic or foreign, R. S. § 4199, Williams 
V. Smith, 33 Wis. 530; Oklahoma, § 4404. 

* Minn. % 4799; Kan. § 4191 ; Wis. J 4197. 
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(3) representative capacity ; ^ (4) the execution or signa- 
tures to deeds or written instruments ; ' (5) indorsement ; ' 
{6) correctness of verified account ; ^ (7) dilatory pleas,* 
«uch as pleas in abatement. 



SECTION IV. 

OF THB DEFENCE OF NEW MATTER. 

180. What is New Matter. — New matter in an answer 
is such as is not embraced within the statements of the 
plaintifTs complaint or petition, and the proving of which 
does not disprove any of the plaintiff's allegations of fact. 
It differs from denial in this : a denial merely denies the 
-existence of facts ; a defence of new matter assumes the 
plaintiff's averments to be true, and states other facts 
^hich avoid or defeat the liability which the plaintiff's 
statements, taken alone as true, establish. 

Under the former system the plea in confession and 
4ivoidance must give color.* The technical rules as to 
giving color do not reappear in the code system ; but the 
new matter in confession and avoidance, which the codes 
permit to be pleaded, impliedly gives color, by assuming 
the plaintiff's allegations to be true. The defendant does 
not confess in terms, but merely omits to deny.'' 

181. Of what New Matter may consist. — New mat- 
ter, as has been stated, may consist of (1) matter const!- 

1 Ind. § 305; la. § 3923; Kan. § 4191 ; Okla. § 4404. 
s Ind. § 364; Kan. f 4191 ; Mont. §§ 97, 98; Okla. § 4403; Utah. 
i 8235; Wis. f 4198. * Kan. § 4191. 

« Kan. f 4191. » Ind. f 365 ; Okla. f 4404; N. T. | 513. 

* Steph. on Fl. a. i. Role ii. par. 3. 

"f Morgan v. Hawkeye Ins. Co. 37 la. 359. 
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tating a defence ; (2) of matter oonstitatiiig a ooonter- 
cUdm.^ 

182. Defence is defined to be that which is alleged by 
a party proceeded against in an action or snit, as a reason 
why the plaintiff should not recover or establish that which 
he seeks by his complaint or petition.' 



183. The Defendant may plead BsTeral Defences. — 
The codes all permit the defendant to plead as many 
defences as he may have. They go further than the stat- 
ute of 4 Ann. c. 16, which permitted the defendant to 
plead as many defences in bar only as he might have.* 
The codes all permit the defendant to plead — 

1. As nhany legal defences as ke may have^ whether in 
abatement or bar. They are combined in the same 
answer, but if pleaded both in abatement and bar^ the lat- 
ter plea overrides the former.^ 

2. As many equitable defences as he may have^ whether 
the action be legal or equitable. 

3. JSoth legal and equitable defences^ whether the action 
be legal or equitable.* This union, which was deemed 
impossible under the former system, is one of the lead- 
ing principles of the code.* 

4. Whole defences or partial defences. — While a par- 
tial defence could not be pleaded at common law,^ it is 
held in the code States that it may be pleaded as such, 
but must not be set up as a complete defence,* and must 

1 Code Ref. 151. > Black'f Law Die. Defence. 

* Steph. on PL 8. ill. Rule i. 

« Bridge v. Pajaon, 5 Sandf. 210 ; Sweet v. Tattle, 14 N. T. 465 ; 
Code Ref. 159. But gee Ind. Code, § 365 ; OUa. § 4404 ; 50 Wis. 271. 
» Code Ref. 159. « Id. 

7 Pom. Rem. f 608; Oonld on PI. § 98. 

* FitzflimmoDS v. Ins. Co. 18 Wis. 234 ; Davenport, Ac. Co. v. I)aTeii!i> 
port, 15 la. 6; Ward v. Polk, 70 Ind. 309. 
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be stated to be partial,^ or the defence is demurrable.* 
In New York it is expressly allowed to plead partial 
defences.' Elsewhere it is allowed generally ; bat a partial 
defence when pleaded as a whole one is not good for 
either purpose.^ 

184. As to Consistency of Defenoes. — At common 
law defences might be pleaded which were repugnant to 
or inconsistent with each other, except that the plea of 
the general issue and the plea of tender were so in- 
consistent that they were disallowed.* By the rules 
of equity pleading, defences must be consistent.* Under 
the codes, it may be said, as the result of numer- 
ous and somewhat conflicting decisions, that (1) de- 
fences so inconsistent that, if the statements in one are 
true, those of the other must be false, cannot be pleaded 
together;^ (2) that defences which both may be true, 
though inharmonious, may be pleaded together.* Where 

1 N. Y. Code Proc. § 508. 

^ Same cases : Reynolds v. Roadabnsh, 59 Ind. 483. Bat otherwise 
in Ohio, Peebles v. Isaminger, 18 Ohio St. 490. 
» N. Y. Code Plfo. § 508. 

* Fitzsimmons v. Ins. Co. 18 Wis. 234; Adkins v. Adkins, 48 Ind. 
12, 17; Reynolds v. Rondabush, 59 Ind. 483. Otherwise, it seems, in 
Ohio, Peebles v. Isaminger, 18 Ohio St. 490, in equitable action. 

^ Steph. on PI. s. iii. Role i. 

• Hopper V. Hopper, 11 Paige, 46. 

7 Instances of inconsistent defences: denial of execution of con- 
tract and its execution under duress, Wright v, Batcheller, 16 Kan. 
259 ; denial of contract and aUegation that the adverse party had not 
performed his part of it, Lewis v. Acker, 11 How. Pr. 163 ; denial by 
carrier that he was shipper, and allegation that the goods shipped 
were delivered, Arnold v. Dimon, 4 Sandf. 680; denial and tender, 
Livingston v. Harrison, 2 E. D. Sm. 197. See 44 Mo. 596. 

^ Instances of defences held consistent : denial of execution of note 
and its payment or release, Kellogg v. Baker, 15 Abb. Pr. 286 ; Nelson 
V. Brodhack, 44 Mo. 596 ; rescission of contract and breach of warranty, 
Bruce v. Burr, 67 N. Y. 237 ; denial of slanderous words and justifica- 
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the iiiooiiricteiiqr tfiMs ratiierbf implicatkm of law, from 
the new maUer beiiig in the nature of a plea in oonfeasion 
and avoidance, for the porpoee of the particular defence, 
than from statements directly contradictory, the defences 
are not inconsistent.^ See 18 Minn. 426 ; 95 Wi& 592. 



las. How the New ICatter shoold be alleged. — The 
codes usually read that the statement of new matter shall 
be in *' ordinary and concise language without repetition." * 
The rules applicable to the statement of the cause of action 
in the complaint or petition, as heretofore given, apply as 
well to the statement of fkcts constituting a defence or 
counter-claim. Material, issuable facts should be alleged, 
not conclusions of law nor evidentiary matter, with the 
same positiveness, certainty, and observance of the estab- 
lished rules of statement that are required in the com- 
plaint 

186. Defences to be separately stated. — Such is the 
requirement of all the codes ; * and part of them require 
them to be numbered, which is good practice, whether 
required by statute or not ; and some court rules require 
it in some States where the statutes do not.^ They must 
also ^^ refer to the causes of action which they are intended 
to answer, in such manner that they may be intelligibly 
distinguished." 

187. Form of Answers. — The answer, as to formal 
parts, may be in the following or similar form : — 

tion pleading that thf^j are tme, Stiles v. Comstock, 9 How. Fr. 48. 
In repleyin from sheriff, denial of phdntiff 's property and possession, 
and jnstification that it was seized as property of a third person, who 
had conveyed to plaintiff in fraad of creditors, Billings v. Drew, 52 
Cal. 565. iSee Hartwell v. Page, 14 Wis. 49 ; B'k v, Clossen, 29 O. S. 78. 

1 Bell V. Brown, 22 CaL 671. ^ Code Rel 151. 

• Id. 160. * Id. 161. 



toy.} In (Circuit) Court 
B, Plaintiff 1 

D, Defendant. ) 
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SUteof 

A , ^. . 

Answer. 
C 

The above named defendant, by — , his attorney, answer- 
ing the complaint of the plaintiff herein . 

I. 

For a first defence to the first cause of action sought to be 
alleged therein, denies each and every allegation in the state* 
ment thereof in said complaint. 

II. 

For a second defence to said first cause of action, the defend- 
ant alleges (upon information and belief) that [here state the new 
matter constituting the defence"], 

m. 

And for a first defence to the second cause of action sought to 
be alleged in said complaint, the defendant denies specifically 
the allegation that [here specify matter denied, avoiding conjunc- 
tive denial, etc,\ 

IV. 

And for a second defence to said second cause of action, the 
defendant alleges that [here state the new matter of the defence"]* 

V. 

And for a first defence to the third cause of action sought to 
be alleged in said complaint, the defendant denies any knowl- 
edge or information sufficient to form a belief as to any or either 
of the matters alleged therein (or, alleges that he has no knowl- 
edge or information sufficient to form a belief, as to the truth 
of any or either of the allegations therein contained). 

VI. 

And for a counter-claim to all said causes of action the de- 
fendant alleges [here state the facts constituting the counterclaim^ 
and close with demand for judgment thus]: — 
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Wharafore, upon said ooonter-didmy tlie defendant demandt 

jodgment that [ken itate ike affirnuUwe rdief tkai tke de/endani 

9uppo$€S kmedf entitled tei]" 

[Signaiute] 

DepVi Attorney. 
Verifaation, 

188. Ifo demand of Judgment neceeeary * where no 
oounter-daim la pleaded, as was usnal in common law 
and equity pleading.' It was so usual in the fonner prac- 
tice that many pleaders conclude an answer with the 
words, "Wherefore, the defendant praj^s that he be 
hence dismissed with his costs, etc.," or some similar 
formula. This need never be used in an answer which 
simply sets up denial or mere defence. 

189. Each Defence must be Complete in Itself.' — Its 
defective or incomplete averments cannot be helped out 
by those of other separate defences set up in the same 
answer,^ unless expressly referred to and by apt words 
adopted and made part of the statement.* 

When tedious repetition may be avoided by the reference 
to and adoption of a statement in a preceding defence, 
the form of words used in doing so may be in substance 
as follows: — 

And for a (second) and separate defence to the (first) cause 
of action aUeged in said complaint (or petition), the defendant, 
here referring to, adopting as, and making part of, this defence, 
all the allegations of the preceding defence, as fully as if here 
repeated, respecting (the execution of said deed, or the said 

1 Bridge V. Payson, 5 Sandf. 210; Bendit v. Anneslej, 42 Barb. 192. 
Code Ref. 157. > Steph. on PI. a. vi. Rule viii. 

* Bridge V, Pajson, 5 Sandf. 210; 22 Barb. 326; Bank v. Green, 
33 la. 140. 

* Catlin V, Pedrick, 17 Wis. 88; Lynn v. Crim, 96 Ind. 89. 

< Baldwin v. U. S. Tel. Co. 54 Barb. 517 ; Hammond t;. Earle, 58 
How. Pr. 426 ; Ayzanlt v. Chamberlin, S3 Barb. 229. 
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partnership agreement) lor other matt&n to he dittinedy and pr^ 
cisely referred to], farther alleges, etc. 

190. Baoh defence muat be a complete anawer to the 
whole cauae of action it la intended to anawer,^ unless it 
is stated to be a partial defence.' 

191. "When New Matter Neceaaary. — Whether new 
matter most be pleaded or not, in order to let in proof of 
the facts^ depends largely upon the frame of the complaint. 
Thus^ if a complaint allege that a note is due, payment 
must be alleged as new matter ; ' but if the complaint 
allege that the note has not been paid, a general denial 
puts in issue the fact of payment, and the defendant on 
the trial may prove it, in order to disprove the averment 
in the complaint of non-payment^ When payment is 
pleaded, the time of payment must be alleged.* 

192. Defencea which muat be pleaded as New Matter. 
— As has been shown, the following classes of defences 
must be pleaded as new matter : (1) Those which show 
that, notwithstanding the facts alleged in the complaint are 
true, yet that other facts also exist which establish that 
no cause of action ever arose out of the matters stated in 

1 Fitzsimmons v. Ins. Co. 18 Wis. 234 ; Babb t;. Mackey, 10 Wif. 
371 ; Eyerroad v. Schwartzkopf, 123 Ind. 35. 

3 Ward V. Polk, 70 Ind. 309 ; Peck v. Parchin, 52 la. 46. Ante^ 
par. 163. 

• McKyring ». Bull, 16 N. Y. 267 ; Knapp i?. Runals, 87 WiB. 135 ; 
Shipman v. State, 43 Wis. 381 ; but see Boone's Code PI. § 67 ; Pierce 
V. Early, 79 la. 199. 

^ Pom. Rem. §f 665, 700; Marlej v. Smith, 4 Kan. 186; and see 
Frisch v, Caler, 21 CaL 71 ; Farmers' Bank v, Sherman, 33 N. T. 69 ; 
White V, Smith, 46 N. T. 418 ; otherwise m Indiana, Hubler v. Pollen, 
9 Ind. 273; Baker v, Kistler, IS Ind. 63. 

* O'Neal V, Phillips, 83 Ga. 556. Payment after commencement d 
snit most be shown by supplemental answer. Hawes v. Woolcock, 30 
Wis. 213. 
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toeh oomplaint The new matter may be (a) fiicto show- 
ing JastilicatioD or ezcoae for the acts complained of as 
wrongful, as where an oflicer sued for an act Jostifies 
nnder his writ,^ or where one saed in a civil action for 
damages for assaalt and battery pleads son <u»auU de- 
mesne,* or one sued in trespass pleads license to enter the 
premises ; ' (b) fhrad on the plaintiff's part in the trans- 
action/ or daressy* which relieves the defendant fh>m lia- 
bility; (e) facts which show the contract sued npon 
voidable or void, by statute,* as the Statute of Frauds/ 
for nsary/ etc^ or because of the infancy,* coverture/* or 
other disability of the defendant,^ or, for want of consid- 
eration in negotiable instruments or instruments under 
seal," or, void as in restraint of trade." (2) Those which 
show that although the plaintiff once had a cause of action, 
yet some events have occurred subsequent to its creation, 

1 Steph. on PL 8. i. Rule L § 11, part 2. > Id. 

* Besty V. Swarthoat, 32 Barb. 293; Snowden v. Wflas, 19 Ind. la 

« Gifford V, Canolle, 29 CaL 589; Daly v. Ptoetz, 20 Ifinn. 411 ; 
Goodwin v. Maw. Ins. Co. 73 N. Y. 480; Leavitt v. Cutler, 37 Wia. 
46. 

* Conn. Life Ini. Co. v. McCormick, 45 CaL 580; Ridiardson n 
Hittle, 31 Ind. 119 ; Bank v, Bryan, 62 la. 42. 

* Finley v, Qnirk, 9 Minn. 194 ; Denton v. Logan, 3 Mete (Kj.) 
434 ; (yToole v. Ganrin, 1 Hun, 92. 

7 The Statute of Frauds may be interposed (1) by denying the agree- 
ment sued on ; (2) by admitting the allegations, but alleging facts show- 
ing agreement is within the statute, Moak's Van Santroerd's PL 3d ed. 
555. 

8 Baker v. Bailey, 16 Barb. 57 ; Morford v, Dayis, 28 N. T. 481 ; 
Western Trans. Co. v. Kilderhouse, 430. 

* Rush 9. Wick, 31 Ohio St. 521 ; Roe v. Angeyine, 7 Hun, 679. 

^ Baker v. Bailey, 16 Barb. 57; DiUaye v. Parks, 31 Barb. 132; 
Smith V, Dunning, 61 N. Y. 249 ; Stevens v. Bostwick, 2 Hun, 423. 

u Whitman v. Lake, 32 Wis. 189. 

^ Frybarger o. Cokefair, 17 Ind. 404; Dubois v. Hermance, 56 
K. Y. 673. See anU, p. 234 n. 

>* Frost V, More, 40 Lul. 347. 
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which have destroyed, extinguished, or merged the right 
of action thereon. These may, among others, be (a) Ac- 
cord and satisfdction / that the parties had agreed upon 
some other method of satisfying the claim or demand 
of the plaintiff, and that defendant had executed the 
accord, thus satisfying it, and dischai^ng his liability ; ^ 
(b) Arbitration and award; that the parties had sub- 
mitted the matter in diffierence to arbitrament, and an award 
had been made thereon;^ (c) Discharge in bankruptcy 
or insolvency;* (d) Heleaae of the cause of action/* 
(e) Payment J^ when not provable under general denial ; • 
{f) The Statute of Limitations, which must be pleaded in 
bar as new matter,^ except where, in some jurisdictions, 
it is ground of demurrer, if on the face of the complaint 
it appears that the cause is barred by the statute.* (3) 
Those which show that the plaintiff is estopped from 
alleging what he alleges, or claiming what he claims, by 
reason of having alleged or done something previously,* 
which precludes him from now alleging or denying the 
contrary.^® 

193' New matter not fdeaded cannot be given in evi- 
dence at the trial,^ if the defendant has had opportunity to 

1 Coles V. Sonlsby, 21 CaL 47, 50; Piezcj v. Sabin, 10 CaL SO; 
Jackson v, Olmstead, 87 Ind. 92; Hall v. Smith, 15 la. 584. 

2 Brazil v, Isham, 12 N. Y. 9, 17. As to pleading an awaid, see 
Morse on Arbitration, p. 590. 

> Codd V. Bathbone, 19 N. T. 37 ; Cornell v, Dakin, 38 N. T. 253. 

^ Johnson v. Kerr, 1 S. & R. 25. 

^ McKyring o. Boll, 16 N. T. 297 ; Knapp v, Bnnals, 37 Wis. 135. 

* Antty p. 245. 

7 Bliss on Code Fl. § 355 ; Boone on Code Fl. § 69. 

* Code Ref. 135. • Steph. on Fl. s. i. Rnle L 

^ Wood V, Ostram, 29 Ind. 177; Clark v. Hnber, 25 Cai 598; 
Warder v, Baldwin, 59 Wis. 459. 

u Paige V. Willett, 38 N. T. 28; Sanford v. Travers, 7 Bosw. 498; 
Glazer v. Cleft, 10 Cal. 303; Johnson v. Ball, 74 N. C. 355; R. B. Ca 
V. Washburn, 5 Keb. 123. 
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plead to it. Bat this proposition does not apply to new 
matter which by the codes is deemed oontroyerted.^ 

194. Special Statutory Roles as to Hew ICatter. — 
The codes all contain some provisions as to pleading 
new matter in answers which may here be summarized. 

In liM and slander^ the defendant may, in his answer, 
allege (a) the truth of the matter charged as defamatory, 
and (b) , any mitigating circumstances to reduce the amount 
of damages.' These at common law could be given in 
evidence under the general issue.* The courts of Indiana 
and Iowa still adhere to the old rule.^ So^ by statute in 
Ohio.* Elsewhere, it is generally required that the miti- 
gating circumstances be pleaded.* 

JUitigating circumstances generally in other actions 
should be specially pleaded as a partial defence.^ This 
is required by statute in New York.* But there are many 
departures from this rule to be found in the authorities. 



SECTION V. 

OF THE comrrsR-CLAiM. 

195. The Connter-claim is defined to be a cause of 
action existing in favor of the defendant and against the 
plaintiff, which the former pleads to diminish, defeat, or 

1 See pott, par. 209. < Code Ref . 282. 

* Smithies v. Harrison, 1 Lord Raym. 727. 

« (VCoimer v, O'Conner, 27 Ind. 69; Beardslej v, Bxidgman, 17 la. 
290. 

* Ohio Code, § 5094. 

• Spooner v. Keeler, 51 N. Y. 527 ; Wmover v. Hill, 72 N. Y. 86 ; 
Lick tf . Owen, 47 CaL 258 ; Wilson v. Noonan, 35 Wis. 321 ; Langtoo 
V. Hagerty, Id. 151 ; Reiley r. Timme, 53 Wis. 63. 

7 Maxwell on Code Fl. p. 481 ; Pom. Rem. § 695. 

• N. Y. Code Proc. § 536. 



CBiLP.yilL] OF THE ANSWEB. 849 

otherwise affect the plaintiffs daim. The coanter-claim 
differs Arom defence in this: defence goes merely to 
defeat the plaintiff's recovery by some matter which shows 
that he has no right to recover; the connter-daim sets 
np a caase of action on which the defendant has a right 
to recover. He might have brought an independent action 
upon it against the plaintiff; and by pleading it in the 
plaintiff's action he seeks affirmative relief of such natare 
that it will operate to cut down, balance^ diminish, over- 
come, or otherwise affect the plaintiff's claim, and give 
defendant an affirmative judgment for anything he is 
entitled by his counter-claim. 

To illustrate : A sues B on a contract by which it ap- 
pears that $1,000 is due from B to A. Let it be supposed 
that B in his answer (1) denies the making of the contract, 
(2) pleads as new matter of defence that the plaintiff has 
released him from liability on the contract, and (3) pleads 
as a counter-daim that the plaintiff owes him upon an- 
other contract, the facts as to which he fully states as 
if he were stating them in a complaint, the sum of $2,000, 
for which he demands judgment, with costs. On the trial, 
the defendant may (1) under his denial disprove that 
the contract was ever made, or (2) prove affirmatively 
that the release pleaded had been executed. Either of 
these defences, if established, of course defeats the plain- 
tiff's claim. But (3) the defendant may go farther, and 
prove his demand against the plaintiff for the $2,000, and 
may recover it, with costs. 

But suppose that, on the trial, the defendant fails in his 
defences of denial and release, but prevails in his counter- 
claim. The plaintiff's claim is then established for $1,000, 
the defendant's for $2,000. Defendant's counter-claim is 
then applied to extinguish the plaintiff's daim, and the 
excess of $1,000 is the amount of the verdict for the de- 
fendant, on which judgment is awarded. The daim and 
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ooanter-daim are thus adjadicated in one action, and a& 
fbtore oontroyeraj respecting either is oonduded. 

196. The Code Provlaiona aa to Counter-olaims. — 
There are somewhat variant statutory provisions as to 
oounter-daims in the several codes. The more common 
provisions are : The counter-claim must be one existing in 
favor of a defendant, and against a plaintiff between 
whom a several judgment might be had in the action, and 
arising out of one of the foUomng causes of action : — 

1. A cause of action arising out of the contract or 
transaction set forth in the complaint, as the foundation 
of the plaintiff*s claim, or connected with the subject of 
the action. 

2. In an action on contract, any other cause of action 
arising on contract, express or implied, and existing at 
the commencement of the action.^ * 

197. The Bet-off. — Before considering the counter- 
claim, a brief reference to ^' the set-off" as known in 
former practice is necessary. By the common law, the 
setting off of one demand against another in the same 
action was unknown. If A had a cause of action in debt 
against B, and B had another cause of action in debt in 

1 Code Ref. 168, 169. 



* NoTB. -^ Another group of States inclade, after the word '' coanter- 
cSaim/' the words ** or set-off/' and also the clause, '' A setoff can only 
l>e pleaded in actions on contract, and most be a cause of action arising 
upon contract or ascertained by a decision of the court.'' Code Ref. 
170, 176. The Indiana code defines a counterclaim to be " any matter 
arising out of or connected with the subject of the action which might 
be the subject of an action in favor of the defendant, or which would 
tend to reduce the plaintiff's demand for damages." Several State 
codes provide for the bringing in of new parties, if they are necessary 
to a final decision of the counterclaim. Code Ref. 172. 



I 



I 



Chap. Vm.] OF THE ANSWER. 261 

equal amount against A, each must bring his action. One 
could not be set off against the other. This was changed 
bj statute in England in 1729, by a provision* which, 
somewhat enlai^ged and modified, has been generally 
adopted in this country. 

196. Recoupment of Damages. — We must also note 
the former practice as to what is called recoupment of 
damages. By the common law, another species of cross- 
demand could be pleaded specially and made available 
defensively to reduce or overcome the plaintiff's claim. 
It may be illustrated by an example. Thus, A sells a 
horse or other chattel to B, on credit, and in his contract 
of sale warrants the horse to be sound ; and when the 
demand for the purchase price is due, he sues to recover 
it Now, B has a cause of action against A, we will sup- 
pose, because the horse proves to be not sound ; and when 
sued for the price, he pleads the breach of the warranty, 
and the damages sustained by him by reason of the 

* Note. — The set-off had its rise in the statute of 2 Geo. 11. c. 22. 
§ 13, made perpetual hy 8 Geo. II. c. 24, } 4, by which first-cited act it 
was provided '' that where there are mataal debts between the plaintiff 
and defendant, or, if either party sae or be sned as executor or admin- 
istrator where there are mutual debts between the testator or intestate 
and either party, one debt may be set off against the other ; and such 
matters may be given in evidence upon the general issue or pleaded in 
bar, as the nature of the case shall require, so as at the time of his 
pleading the general issue, where any such debt of the plaintiff, his 
testator or intestate, is intended to be insisted on in evidence, notice 
shall be given of the particular sum or debt so intended to be insisted on, 
and upon what account it became due, or otherwise such matter shall 
not be allowed in evidence under the general issue." 

The American statutes have generally extended " the set-off " so 
that it includes not merely " mutual debts," as understood at common 
law, but demands for damages on contracts, suable at law either in 
covenant or assumpsit. Prior to the codes, the set-off was very im- 
portant ; and in the States which have not adopted the code the laif 
of set-off is still in use and frequent application. 
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breach, in reoonpment of A's daim for damages for the 
parchaae price. He cuts back — to use the literal mean- 
ing of reoonpment He shows that, by reason of the 
breach of warranty, the horse was worth $100 or some 
other snm less than he would have been worth had he 
been as good as warranted. Thus he may **cut back" 
against plaintiff's demand for damages, and reduce it by 
the amount established as his claim for damages. In 
some respects the set-off and the recoupment resembled 
each other. In others they were dissimUar. They were 
similar in these points : — 

1. They must each arise out of contract. 

2. They were both confined to actions on contract 
They were dissimilar in these respects : — 

1. The set-off arose out of statute; the doctrine of 
recoupment was of judicial origin. 

2. Set-off must be of a sum liquidated and certain; 
recoupment was for unliquidated damages. 

3. A set-off must arise out of some other contract than 
the one sued on; the claim for recoupment could arise 
only out of the same contract. 

4. The defendant pleading a set-off could recover the 
excess of his claim over that of the plaintiff. The two 
claims were set off, and the one in whose favor a balance 
was found obtained judgment for such balance. But in 
recoupment the defendant's claim, though it might exceed 
the plaintiff's, could be used only defensively. He could 
^'cut back" on plaintiff's claim for damages to the fall 
extent of the plaintiff's daim, but he could not recover 
the balance of his daim, even though it were greater than 
the claim of the plaintiff in the action.* 

* Note. — A few examples will iUuBtrate the doctrine of rccoap- 
ment. The plaintiff snes to recorer the pnichaae price of land. The 
defendant recoups damages resulting to him by reason of false and 
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199. Sqoitable Set-off. — Before the statute of set-off, 
the Court of Chancery had borrowed from the ciyil law the 
doctrine of compensation, or principle of natural equity, 
that a man should not be compelled to pay one moment 
what he will be entitled to recover back the next. The 
common law refused to recognize this principle. But by 
the statute of 4, 5 Anne, c. 17, mutual debts and credits 
could be set off in bankruptcy, and by the statutes of 2 Geo. 
II. c. 22 (here quoted in note) and 8 Geo. II. c. 24, set-off 
was applied in the law courts of mutual debts.^ After the 
legal set-off had been established, equity followed the law 
in many particulars. The principal distinctions between 
the set-off of the law courts and those of equity courts were 
these : (1) The courts of equity, which at first assumed 
jurisdiction in case of set-off on the natural equity of com- 
pensation, after the passage of the statutes allowing legal 
set-off, exercised the power of set-off only when a legal 
demand was interposed in an equitable suit ; (2) When an 
equitable demand could not be enforced at law, and the 
other party sued there ; (3) Where the demands were both 
legal, and the party seeking the benefit of the set-off could 
show some equitable ground for being protected. ' 

The counter-claim of the codes includes within its terms 

1 Ante, p. 251. 

3 story's £q. Jar. f f 1430-1444 ; Willard's Eq. Jar. Potter's ed. p. 
995, c. 13; Tribble v. Taol, 7 Mon. (Ky.) 455; Graham v. Telford, 1 
Mete. (Ky.) 112. 

fraadalent representations. Van Epps v, Harrison, 5 Hill, 63. In 
action for goods sold, damages for breach of plaintiff's warranty of 
the goods can be recoaped. Reab v. McAlister, 8 Wend. 109. In 
action for rent, breach of covenant for quiet enjoyment may be pleaded 
in recoupment. Whitbeck v. Skinner, 7 Hill, 53. In action on prom- 
issory note given for services in making a water-wheel, defendant 
can recoup damages resulting from unskilful work. Butler v, Titui^ 
13 Wis. 429. 
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the eqoitftbk M weft M tiie legal aetHiff ; ^ but in exoqitioa 
to this general statement it is to be noted that wiien <Mie 
partner soes anotiier as at law, he cannot ooonter-daim 
any caose of action arising oot of the unsettled partnership 
accoonts.' 

200. The CovBter-<daim Inelndss ^riiat? — The coan- 
ter-daim of the codes we shall find by analysis of the 
words of the statutes to indnde — 

1. The set-off of the former system, f<Mr it provides 
that in *^ an action arising out of contract, any other cause 
of action arising out of contract** may be connter-daimed. 

2. More than the set-off of mere ** mutual debts." 
Urdiquidaied demands for breach of other contracts than 
the one sued on may be the grounds of a counter-claim. 

3. The recoupment of the common law. The codes 
allow the defendant to plead as a counter-claim a cause of 
action ^ arising out of the contract ... set forth as the 
foundation of the plaintiff's daim.'' This embraces all 
phases of the recoupment. 

4. Being more comprehensive than set-off and recoup- 
ment together, it extends to causes of action for damages 
*^ arising out of the same . . . transaction set forth in the 
complaint as the foundation of the plaintiff's claim." The 
word * transaction" is here used to mean more than 
'' contract." Out of the ^^ same transaction " a cause of 
action, from one point of view, may arise in plaintiff's 
favor, on contract ; another may arise ex delicto^ or for 
tort, in defendant's favor. Since they arise out of the 
^^same transaction," — that is, 'Hhat combination of 
events, acts and circumstances and defaults, which, viewed 

^ Gage V, Angell, 8 How. Pr. 335. 

* Sprout V. Crowley, 30 Wis. 187 ; landerman v. Disbrow, 31 Wis. 
466; Ives v. Miller, 19 Barb. 196; Iliff v. Bzaxill, 27 la. 131 ; Haskell 
V. Moore, 39 CaL 437. 
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In one aspect, results in the plaintiff's right of action^ and 
viewed in another aspect results in the defendant's right 
of action,^^^ — it is in the interest of justice that they 
should be adjudicated in one trial. 

5. Causes of action *^ connected with the subject of 
the plaintiff's action." 

6. In equitable actions, the counter-claim may include 
(a) any of the preceding, or it may be (b) some matter 
entitling the defendant to affirmative equitable relief, or 
(c) to affirmative legal relief, or (d) both combined. 

Of each of these there will be fUUer explanation as we 
proceed. 

201. The Essential XDements of a Counter-claim are: 

1. It must be a cause of action.* The statement of it 
in the answer must be such that it would be a good com- 
plaint, and as such entitle the defendant to a judgment 
were he the plaintiff and the counter-claim his complaint* 

2. It must exist in favor of the defendant who pleads 
it. It may exist in favor of one, part, or all of the defend- 
ants, and must be pleaded severally if by one, or jointly 
by the part or all in whose favor jointly it exists. A, 
when sued by X, cannot set up a counter-claim in favor of 
B. To this, however, is to be noted the exception that in 
Indiana^ and lowa'^ a surety, when sued, may plead 
defensively a counter-claim existing in favor of his prin- 
cipal against the plaintiff. And a counter-claim exist- 
ing in favor of an insolvent principal against the obligee 
may be set up by the surety, not as a counter-claim, but as 

1 Pom. Rem. § 774. 

s Matteson v. EUsworth, 28 Wis. 254 ; Besch v. Semi, 31 Wis. 138. 

* Wright V. Batcheller, 16 Kan. 259; Garrett v. LoTe, 89 N. C. 
205; Allen v. DonglasB, 29 Kan. 413; Holgste v, Broome, 8 Blinn. 
243. 

« B. S. An. Ed. 1888, { 349. • McCUin's An. Sta { 3867. 
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Ml equUaHe dcfenoe, when med by the obUgee,^ in 
where equity would rdieTe the smetf ftom the 
but the general rule iiy that eren a soiety cannot set np 
as a counterclaim a ralid daim eTiating in fkror of his 
principaL' He moat hare an equity growing out of the 
inaolTen<7 of the principal to gire him the benefit of such 
ooanter-daim, CTcn defenaiTely.* The ooanter-daim, if 
eatablished in ikyor of a principal, is, of course, arailable 
as a defence to the ametj.^ 

8. 77iecounter<UUmnnut exist affaiin$i the piainii^^ 
that a judgment may be rendered against him. The New 
York code aathorizes coonter-daim against the one whom 
the plaintiff represents, to be pleaded in a proper case.* 
Where there are several defendants or several plaintiffs, 
the connter-daim must exist in ikvor of a defendant and 
against a plaintiff between whom a several judgment 
may be had. Of this, nx>re will be said later on.* 

4. It must^ in actions an contract^ where counter- 
daims arising on another contract is pleaded, exist at the 
eommeneement of the action. Tlie counter-claim must be 
due or be an accrued right of action at the time the plain- 
tiff's action is bronght,and must at that time exist against 
the plaintiff, and in the defendant's ikvor. It follows, 
then, that such claims as the following cannot be pleaded 
as counter-daims : — 

(a) A daim that is not mature at the time the plaintiff's 
action is commenced. If it mature or accrue afterward, 
it is not pleadable as a counter-daim,^ except in Iowa.' 

1 Pom. Rem. { 750. 

< O'BlenlB V. Karing, 57 N. Y. 649 ; Springer v. Dwyer, 50 N. Y. la 
* Gillespie v. Torrance, 25 N. Y. 306. « Pom. Bem. § 750. 

» N. Y. Code Pro. § 501. • Post, p. 256. 

T Taylor v. Mayor, etc., 82 N. Y. 10, and cases cited; Orton » 
Koonan, 29 Wis. 541. 

> McClain's Ann. Sts. § 3865. 
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(6) A daim which is transferred or assigned to the 
defendant, by a third person, after the action has been 
commenced. It is not permissible for one who is sued to 
hunt up and buy in an outstanding claim against the 
plaintiff, to plead it as a oounter-daim.^ 

(c) A claim which may be mature as against some 
third person when the action is brought, but not mature 
as against the plaintiff ; as, for example, where the plain- 
tiff was contingently liable as guarantor or surety to 
some debtor of the defendant ; but his liability as such 
did not become absolute until after the plaintiff's action 
was begun. 

(d) A cause of action which the defendant had against 
the plaintiff, but had assigned away and disposed of his 
interest in, before the plaintiff's action was begun.^ 

5. It mtist tend to diminish^ defeat, or otherwise affect 
the plaintiff's recovery. In actions to recover damages 
in money, any counter-claim by which the defendant seeks 
also to recover money damages against the plaintiff must 
necessarily operate to reduce and offset the plaintiff^s 
recovery. And there are many actions of an equitable 
nature, where other relief than money damages is sought, 
in which the counter-claim operates to lessen, or to some 
extent modify the relief sought by the plaintiff. Such 
counter-claims are permitted to be pleaded. But the 
courts all hold, and some of the codes declare,* that the 
counter-claim must be such as to lessen, defeat, or interfere 
with the relief otherwise recoverable by the plaintiff.^ It 
must in some way afford protection to the defendant 

1 Bickard v. Kohl, 22 Wis. 506 ; Todd v, Cratsinger, 30 Mo. App. 
145. 

^ Belknap v, McIntTre, 2 Abb. Pr. 366 ; but see Bobinson v. Howes^ 
M N. Y. 84. 

* N. T. Code Proc § 501 ; Indiuia» { 350; Oklahoms, § 43SS. 

« Dietrich v. Koch, 35 Wis. 618. 
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against tiie plaintUTs demand f<Mr Judgment^ If the relief 
whidi the defendant seeks would not in any way ailect or 
change the relief whidi the plaintiff sooght to recoyer, he 
cannot pat it forward as a coonter-daini, bat most seek 
his remedy in an independent action. 

6. TTu eaufUer-claim mu9t exUt ag€nn8t a plaifUiff and 
in favor of a defendant J Hence it is apparent that (1) If 
A sae B on a cause of action in A's favor alone, B cannot 
set ap a oonnter-claim in his favor against A and C jointly.'*' 
(2) If A and B jointly sne C on their joint claim, C cannot 
set np a coanter-chum in his favor against A alone or B> 
alone/ (3) If A sue C on a claim in A's favor alone, C 
cannot counter-claim a cause of action existing jointly in 
favor of B and C.'^ (4) If A sue B and C on a claim 
against them jointly, neither can set np his individual 
oounter-cbiim.' • 

7. The counter-claim may be in favor of one or more 
of several defendants^ and against one or more of several 
plaintiffsj between whom a several judgment might have 
been had.^ The rules established by the numerous decis-- 
ions on this code provision may be summed up thus : — 

1 Heckman v. Schwartz, 55 Wis. 173 ; Weatherby v. Meicklejoluv 
M Wis. 73 ; Mattoon v. Baker, 24 How. Pr. 329 ; Waddell v. Darlings 
ftl N. Y. 327. * Code Ref. 168. 

' lyes V. Miller, 19 Barb. 196; Mynderse v. Snook, 1 Lana. 488; 
Lawrence v. Yilas, 20 Wis. 390. 

« Goodwin v. Ck>nkUn, 6 N. Y. Week. Dig. 131 ; Weil v. Jones, 7(V 
Mo. 560. 

* Baldwin v. Berrian, 53 How. Pr. 81 ; Hopkins v. Lane, 87 N. T. 
•01. 

< Bockover v. Harris, 11 Jones & Sp. 548 ; Bank v. Boylan, 2 Abb» 
K. a 216. 7 Code Bef. 168. 



* NoTS. — But it must be borne in mind that in a few code States, 
the lacking parties may be brought in so as to give the counter-claim 
affect (Code Ref. 172), thus making the counterclaim more closely a 
substitute for the cross-bill in equity. 
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(1) When the plaintiffs have a Joint right of action, a 
counter-claim cannot be pleaded against one or part of 
them. (2) When their claims are distinct and several, but 
they are permitted to join in the action, then counter- 
claims against them severally may be set up. (8) If two 
or more plaintiffs, suing together, are improperly Joined^ 
or the claim exists in favor of part of them only, a counter- 
claim against the real parties in interest may be pleaded. 
(4) When the defendants are jointly liable, one or part 
cannot set up severally their counter-claims. (5) When 
sued jointly, though severally liable, they may severally 
set up their counter-claims. (6) When jointly and sever- 
alljT liable, though sued jointiy, they may set up severally 
their counter-claims, or part of them may so counter- 
claim. (7) In equitable actions, if the plaintiffs have 
different interests and seek different reliefs, counter-claims 
against one or part thus distinct in interest may be 
pleaded. (8) In equitable actions, where different liabil- 
ities are set up against different defendants, and different 
reliefs sought against them, counter-claims in favor of de- 
fendants may be pleaded, according to the relief prayed 
against them. 

202. The Nature of the Cauaaa of Action that may be 
used as Connter-olalma. — We must now consider with 
some particularity the nature of the causes of action which 
may be pleaded as counter-claims. From what has already 
been explained, it will be seen that they embrace — 

1. Causes of action arising out of the contract set forth 
as the foundation of the plaintiff's claim. 

2. Causes of action arising out of the '* same transac- 
tion ^ (not necessarily the contract) which is the foundation 
of the plaintiff's claim. 

8. Causesof action arising out of transactions connected 
with the subject of the action. 
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4. In actions arising oat of contract any other cause of 
action arising also on contract express or implied. 

5. In some States, the right of the surety, sued upon his 
obligation as surety, to plead a counter-claim existing in 
favor of his principal, as an equitable defence to his own 
liability. 

6. In Wisconsin any cause of action whatever, arising 
within the State and existing at the commencement of the 
action, may be pleaded as a counter-claim against a non- 
resident plaintiff.^ To consider these in their order, — 

1. Causes of Action arising out of the Contract set 
forth as the Foundation of the Plaintiff *s Claim, — 
Out of the same contract one cause of action may exist in 
plaintiff's favor for some violation of its terms by the 
defendant There may also arise a cause of action in 
defendant's favor for some breach by the plaintiff of the 
same contract. The instances where this may happen are 
infinite. It may happen also that the plaintiff conceives 
that he has a cause of action for the defendant's breach of 
the contract, when he has no cause and there is no breach ; 
and he at the same time may be liable for his own breach. 
The counter-claims permitted by this clause, in the most 
general classification, embrace — (a) all the cases where 
recoupment was permissible under the former practice; 
(b) all cases in which by the practice in equity courts 
the defendant might, upon the same contract, maintain a 
suit to obtain some afiSrmative relief, such as rescission, 
cancellation, setting aside for fraud, reformation of mis- 
take, specific performance, or any other appropriate afilr- 
mative relief.^ And this is true, whether the action against 
the defendant is such as would be deemed legal or equi- 
table under the former system. For the almost numberless 
instances given in the books, the student is referred to text- 
books which treat the subject with exhaustive reference 

I B. S. Wis. § 3656. * Gallnp v. Berad, 132 N. Y. 370. 
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to all the cases, and to the annotated statutes or codes 
now to be found in nearly all the code States ; (c) a judg- 
ment is a contract, and when obtained, even though in an 
action of tort, it may be counter-claimed in an action upon 
contract^ 

2. Cauies of Action arising out oftht TransacHon iei 
forth as the Foundation of the Plaintiff *s Claim. — Some 
difiSculty has been experienced by the courts in exactly 
construing this statute, growing out of the fact that the 
word '' transaction " is of such general import and has no 
fixed and strict legal definition.* 

From the decisions under this clause it may be gathered 
that a counter-claim may be pleaded — (a) in an action on 
contract, for the plaintiff's tort, committed in *^ the same 
transaction ; " * (b) in an action in tort, for a liability aris- 
ing upon a contract which is part of the transaction out of 
which plaintiff's cause of action arises.* This class of 
cases arises most frequently where the plaintiff, upon the 

^ Taylor v. Boot, 4 Kejes, 335. 

^ Ainsworth v. Bowen, 9 Wis. 348 ; Yilas v. Mason, 25 Wis. 310. 
* Jndah v. Trustees, etc., 16 lud. 56, 60 ; Bitting v, Thazton, 72 K 
0. 541 ; Griffin v, Moore, 52 Ind. 295. 



* NoTB. — Some courts hold that '' the word is used in application to 
some commercial or business negotiation, not to a wrong caused hj an 
act of yiolence or fraud." Barhyte v. Hughes, 33 Barb. 320. Another, 
that is, "whateyer may be done by one person whicli affects another's 
rights, and out of which a cause of action may arise " (Scarborough v. 
Smith, 18 Kan. 406); another, *' to hold where B has tortiously carried 
away A's property, and the latter has at the same time committed a 
wrong against B, or obligated himself in some way to pay B a sum of 
money, that that arises out of the same transaction, constituting the 
foundation of A's claim for the trespass, would be extending the office 
of a counter-claim beyond the bounds of legislatiye enactment ** (Loe- 
wenberg v. Rosenthal, 18 Ore. 184). '' A transaction eo nomine iuTolyet 
the operation of two minds at least." Rothschild v. Whitman, 57 Hui^ 
138^ 
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Ikcts of his CMe, has an decttoo whetber to sue in oontnct 
or tort, and lie anea in tort.^ 

It ia alao deaily aetlkd that — (a) a tort cannot be 
ooonter-daimed in an action of tort when the two wrongs 
are distinct and disconnected,* even thon^ one may be 
consequent of the other;* (5) in an action for tort, a 
coonter-daim arising oat of a contract cannot be coanter- 
claimed, onless it arises oat of the same transaction;^ 
(e) in an action on contract a coonter-daim arising oat of 
a tort cannot be coonter-daimed, unless it arises oat of 
the same transaction. Bat while this is true as to torts 
pleaded as coanter-daims as tortSy it is held that a defend- 
ant saed on contract may waive a tort and coanter-daim 
on the implied contract ; and that in all cases where he 
eoald sae on the implied contract^ he may use it as a 
coanter-claim in an action on contract. * 

8. Caunter-dainis ^^ arising out of Transactions con^ 
nected with the StUjfect of the Action/' — It is not yet fully 
settled what caoses of action may, and what may not, be 
counter-daimed under this provision. It is intended to 
meet a class of cases which do not arise out of the same 
contract sued on, nor out of a different one, nor out of the 
*^ same transaction." These cases are mainly equitable ac- 
tions, though the rule may apply in legal actions. What is 
meant by the term ^^ subject of the action " ? Clearly, the 
^'subject of the action" means the plaintiff's principal 
pnmar>' right, the invasion of which gives the ^' cause of 
action," ^^ the object of the action " being the legal remedy. 

1 Pom. Rem. § 788. « Id. § 790. 

* Shelley v» Yandenoll, 23 Ind 543. In opposition to the doctrine 
of the text are a few exceptional cases. See McArthor v. Canal Co. 
84 Wis. 139, 146 ; 96 Wis. 473 ; 2 Mete (Ky.) 339; 5 Kan. 146. 

* People V. Dennison, 84 N. Y. 272 ; Bruce v. Bnrr, 67 id. 237. 

* Norden v. Jones, 33 Wis. 600; Brown v. Tnttle, 66 Barb. 169; 
City Nat. Bank v. Nat. Park Bank, 32 Hnn, 111 ; Brady v. Brennau, 
25 Minn. 210; Bryoe v. Parker, 11 S. C. 337. 
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This right of the plaintiff may be respecting lands or 
chattels, etc. ; and when the defendant's cause of action 
arises out of transactions so connected with the plaintiff's 
alleged rights in the property that it is just and equitable 
that both causes be adjusted in one litigation/ the statute 
authorizes it* The authorities agree that the connection 
must be immediate and direct, not remote, uncertain, and 
partial,* and must be such that the parties could be sup« 
posed to have foreseen and contemplated it in their mutual 
acts.^ 

4. Jn Actions arising on Contract any other Cause 
of Action arising also on Contract^ express or implied. 
— This provision embraces the set-off of the former sys- 
tem. It is, however, much broader in its scope than the 
*' set-off/* for it admits demands for unliquidated damages, 
as well as debts or demands fixed or ascertained. It is 
also broader in its operation than the equitable set-off. 
The contract out of which the counter-claim arises need 
not be one made originally with the defendant. It may be 
a contract which has been assigned to him ; but the assign- 
ment must have been complete before the commencement 
of the action. Under this clause of the codes may be 
counter-claimed in an action on contract — (1) any cause 
of action arising on another contract, whether legal or 
equitable, whether for damages liquidated or unliquidated ; 
(2) any ^^ equitable setK>ff/' or demand for affirmative 
relief, as allowed in courts of Chancery ; (3) some claims 
not formerly recognized as ^^ equitable set-offs;"* such 



^ On thiB topic space compelfl reference to Boone on Code Fl. 
S7-98; Bliss on Code PL §§ 374-375; Bliss's Ann. N. Y. Code, § 501, 
note, p. 540, 3d ed. ; Pom. Rem. § 794 and note, where the cases are 
fully collated. ^ Carpenter v. Ins. Co. 93 N. T. 553. 

* Pom. Bern. § 794. * Connor v. Winter, 7 Ind. 523. 

* As to equitable set-off, its nature and limitations, see Graham » 
Telford* 1 Mete (K7.) 113 ; ante, p. 353. 
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caoBes of aoikm given by statate as are reooyerable in an 
action analogons to debt^ An example of these is foand 
in the statutes giving an action for money lost by wager 
or in gambling against the winner or stake-holder. The 
action is nsoaUy Iq *' debt " or for money had and received, 
and is in nature ex contractu.^ 

As the codes require that the cause of action arising 
out of another contract and pleaded as a counter-claim 
be one existing at the oomipencement of the action, the 
answer must allege that it existed at the commencement 
of the action, in the defendant's favor, or show that it so 
existed.* 

5. I^^ecial grounds of counter-claim in some States. 
Here we need mention only the special grounds of counter- 
claim allowed in some States. In some States the counter- 
claim may be against the estate when the executor or 
administrator sues.* In Iowa, a counter-claim maturing 
after suit begun may be pleaded.'^ 

6. In Wisconsin, where the action is by a non-resident, 
any cause of action arising in the State and existing at the 
commencement of the action may be pleaded.* In many 
of the code States the defendant in actions analogous to 
ejectment is allowed to counter-claim the value of his im- 
provements made in good faith while holding possession 
and claiming under color of title, against the rents and 
profits, after judgment in ejectment goes against him.^ 

203. The Counter-claim, how pleaded. — The counter- 
claim must be pleaded as a counter-claim. There should 

1 McDoagal v. Walling, 48 Barb. 364. > Id. 

* Rice V. O'Conner, 10 Abb. Pr. 362;! Van Yalen o. Lapbam, 5 
Daer, 689 ; Bicbard v. Kobl, 22 Wis. 506 ; Gannon v. Donghertj, 41 
Cal. 661. « Code Ref. 185. 

« Iowa An. Sts. § 3865. < B. 8. Wis. § 2656. 

T N. Y. Code Fro. § 1531; Wis. B. S. § 3097; la. { 4492; Kaa 
4 4704 ; Okla. § 4994 ; Mont. { 369 ; Cal. § 741. 
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be DO chance for mistake of the pleader's intent to make a 
coanter-daim. It should in all cases be denominated a 
counter-claim, as some codes expressly require,^ and the 
appropriate relief should be prayed.^ The introductory 
words may be, ^^ And, for a counter-claim to the said cause 
of action alleged in the complaint, the defendant alleges,*' 
etc. Where more than one counter-claim is pleaded, the 
rules as to separate statement and numbering apply, as in 
the complaint 

204. Several Counter-claims may be pleaded,* and 
may be combined with denials or other defences,* as the 
counter-claim does not operate as a confession of the 
plaintiff's claim, but admits only that he makes a claim.* 
They should be separately stated, in all cases, and num- 
bered by counts or paragraphs to comply with the local 
requirements/ 

205. Disoontiniianoe of action after counter-claim 'will 
not be permitted by the court, where the defendant 
wishes to have trial upon his counter-claim ; ^ and after 
utterly defeating the plaintiff's cause of action, defendant 
may push his counter-claim to judgment for all the relief 
it entitles him to. 

206. The defendant is not bonnd to interpose his 
ooonter-olaim, but may reserve it as the ground of an in- 

1 Code Ref. 187 ; Eq., etc. Soc. v. Cuyler, 75 N. Y. 511 ; 39 Wii. 614. 

3 Van Valen v. Lapbam, 5 Duer, 689; Clongh v. Murray, 19 Abh. 
Pr. 97 ; Sullivan v. Bjme, 10 S. C. 122; Selleck v. Griswold, 49 Wis. 
89 ; Bank v. Carr, 49 la. 359 ; Reach o. Senn, 31 Wis. 138. 

• Code Ref. 159. * Id. 188. 

» Pom. Rem. § 739. • Code Ref. 188. 

7 Gwathmey v. Cheatham, 21 Han, 576 ; Geenia v, Eeab, 66 BarU 
245; Daris v. Lonlmin, 77 N. T. 280; Francis v. Edwards, 77 N. C 
271 ; Code Ref. 181 ; Bliss's Ann. Co. p. 3187. 
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dependent action, anless the codes require it to be pleaded.^ 
Several States require the counter-claim to be pleaded or 
it will be barred,' unless withdrawn by permission or order 
of the court.* A few States deny costs in the subsequent 
action on a counter-claim not pleaded when it might have 
been,^ unless withdrawn on leave, or stricken out. 

207. "When Cross-Demands deemed coiiipensated. — 
In several of the code States this provision is found, origi- 
nally appearing in the Ohio code : ^^ When cross-demands 
have existed between persons, under such circumstances 
that if one had brought an action against the other, a 
counter-claim or set-off could have been set up, neither can 
be deprived of the benefit thereof by assignment by the 
other or by his death, but the two demands must be deemed 
compensated, so far as they equal each other." * This sec- 
tion seems to be inserted for greater certainty. It does 
not materially change the general principles of the code 
as originally enacted in New York and copied in the other 
States by which a code has been adopted. 

SECTION VL 

WHEN AN ISSUE OF FACT ARISES. 

206. An Issue of Fact defined. — The codes define an 
issue of fact to be one that arises — (1) upon a material fact 
in the complaint controverted by the answer; or (2) upon 
a material allegation of new matter in the answer, con- 
troverted by the reply ; or (3) upon a material allegation 
of new matter in the answer, not requiring a reply, unless 

^ Welch V. Hazelton, 14 How. Pr. 97 ; Morgan v. Powers, 66 Barlx 
S5 ; Francis v. Edwards, 77 N. C. 279. 

< C!ode Bef. 177. • Id. 17a 

* Id. 17». » Id. ISO. 
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an issue of law is Joined thereon ; or (4) upon a material 
allegation of new matter in the reply, unless an issue of 
law is joined thereon. 

Such is the general provision of the codes. In those 
States which admit no reply in the series, all new matter 
in the answer is deemed controverted. 

209. Wliat Matter deemed admitted in Pleadings. — 
The most of the codes Airther provide that the following 
allegations of the complaint shall be taken as true, viz. : 
(1) every material allegation of the complaint not con- 
troverted by the answer ; (2) every material allegation in 
a counter-claim not controverted by the reply. 

But the allegation of new matter in the reply is to be 
deemed controverted by the adverse party^ as upon a 
direct denial or avoidance as the case may require.^ 

In those States which permit no reply in the series of 
pleadings, all new matter in the answer, whether counter- 
claim or defensive merely, is deemed controverted.' And 
in the States which require new defensive matter in the 
answer to be replied to, the omission to reply amounts to 
an admission.** 

1 Code Ref. 255. * Id. 256. * Id. 256. 



* NoTs. — Among the cases illustrating and applying this statate 
are the f oUowing : The aUegations deemed admitted bjr failure to deny 
them are only such as are material. Fry v. Bennett, 5 Sandf. 54; 
Mayor, etc., v, ConlilT, 2 N. Y. 165 ; Anable v. Gonklin, 25 N. T. 470 ; 
Fleischmann v. Stem, 90 N. Y. 110. See, also. Landers v. Bolton, 26 
CaL416; WhitweU v. Thomas, 9 CaL 499 ; Jones v. Fetalnma, 36 CaL 
230; Frasier v, Williams, 15 Minn. 288; Bartholow v. Campbell, 56 
Ma 117; Breckinridge v. Ins. Co. 87 Mo. 62; Pike v. Martindale, 91 
Mo. 268; Van Akin v, Welch, 80 la. 114. As to aUegations deemed 
eontrorerted without denial, see Nat. Bank v. Wright, 48 N. W. (la.) 
91 ; 50 N. W. 91 ; Bliss's Ann. Co. pp. 574-579. 
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DEMUBSEB TO AHSWER. 



210. De muiiw to Answer. — The plaintiff may demur 
to the answer when it appears <m the &oe thereof that 
it does not state &ct8 soffident to ccmstitiite a defence. 
In some of the codes this is demorring for *^ insoflBciencj." ^ 
In sadi cases the ordinary roles of pleading apply, and 
the answer is tested by them. This f<»in of demurrer 
in 8ome of the States reaches also to the counter-claim.* 
In others it is specially proyided that the demurrer to the 
counter-claim shall be upon and specify one or more of the 
following grounds, apparent on the &oe of the answer, viz. : 
(1) for insufficiency of (acts ; (2) for lack of jurisdiction ; 
(8) for lack of legal capacity in the defendant to maintain 
tiie action ; (4) for pendency of another action between the 
same parties for the same cause ; (5) defect of parties ; 
(6) that the cause of action is not pleadable as a counter- 
claim.* To these a few jurisdictions (California, Montana, 
and Utah) add the further grounds, (1) that counter-claims 
are improperly united, and (2) that the answers are am- 
biguous, unintelligible, and uncertain.^ 

Most of the rules applicable to demurrers to complaints 
necessarily apply to demurrers to counter-claims, and need 
not be here repeated.* In some States it is provided that 
all objections, except lade of jurisdiction and sufficiency, 
are waived unless taken by demurrer.* 

1 Code Bef. 189, 190. * Id. 190-19S. 

* Id. 195. * Id. 196. 

* AnU, p. 212. • Code Bef. 900. 
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211. The Demiimr mmj be to the whole Answer or 
mnj Defence or Counter-olaim ; and the plaintiff may 
demur to one or more and answer others.^ 

212. The Form of Demurrer to Answer. •— In drawing 
the demurrer, the following points must be observed : — 

1. State that the grounds thereof appear upon the face 
of the answer. 

2. State the grounds distinctly, as the local code may 
require. 

3. In demurring to one or part of the defences or 
counter-claims, take care to fhlly indicate which one is 
demurred to. 

4. When one or part of the defendants answer sepa- 
rately, let the demurrer show whose answer is demurred 
to. 

The demurrer will usually be suflQcient if in the follow- 
ing or some substantially equivalent form : * — 

Form of Demurrbb. 

TitU of Cause, y Demurrer to Counter-claim. 

The plaintiff, by ^ his attorney, demurs to the (first) 

counter-claim set forth in the answer of the defendant [name him] 
herein, and states, as grounds of demurrer, that it appears upon 
the face of said answer that the court has no jurisdiction thereof 
(pTf that the said defendant has not legal capacity to maintain 

1 Code Bef. 198. 



* NoTB. — As to form of demurrer, consult Safford v, Snedecker, 67 
How. Pr. 264 ; Howell v. Stewart, 54 Mo. 400; Campbell v. Jones, 25 
Minn. 155; Howhmd v. Kenosha, 19 Wis. 247; Ormsby v, R. R. Ca 
1 CoL S. Rep. 117; Foster v. Daily, 3 Ind. Appeal, 530; Conley v. 
R. R. Co. 109 N. C. 692 ; Angaletos v. Meridian Nat Bank (Ind. App.) 
31 N. E. 368; Grimshaw v. Woodlall, 40 N. T. a R. 299 ; Gkss v. 
Murphy (4 Ind. App. 530), 30 N. £. 1097 ; WOhoit v, Conningbaa^ 
S7 CaL 458. 
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the BAme) in this, to wit : [here q>ecify wherein want of capaeit§ 
appean <m (he fae€\ or, that there is a defect of parties in this, 
to wit : [here epeeify wherein the defect of partiee i» lAoton] {or^ 
that the said ooanter-claim does not state facts sufficient to con- 
stitute a caose of action), (or, that the caose of action stated is 
not pleadable as a counter-claim), cr^ in the States of California, 
Montana, and Utah, that said answer (or counter-claim) is am- 
biguous or unintelligible (or uncertain).^ 

(Signature) 

jprjgrs AUomey, 

213. Demurrer to Answer oonllned to New Matter 
therein. — By the New York code the demurrer can be 
made only to new matter in the answer.* An answer 
containing merely denial is not demurrable, though the 
denials may be so incomplete and insuflScient as not to 
form an issue. The proper way to take advantage of 
such an objection is (a) to move to strike it out ; or (b) to 
move for judgment on the pleadings ; or (c) to move to 
make it more definite and certain where vagueness and 
uncertainty are its only faults.* Where the codes provide 
for a demurrer on the ground that the answer ^^ does not 
state facts sufficient to constitute a defence or oounter- 
claim," defective or informal denial is not ground for 
demurrer. The defect in such case is of form, and the 
special demurrer for formal defects is abrogated. The 
remedy is sought by motion.^ In some of the States the 
language of the code is that the plaintiff may '^ demur to 
the answer for insufficiency." Under such a statute an 

^ Code Ref. 197. The demnrrer under this California statute muat 
specify one ground, not all. A demnrrer on the ground that the 
answer is anibignons, unintelligible, and uncertain is not good. Wil- 
hoit V. Cnnningham, 87 Cal. 453 ; Owen v. Oriatt, 4 Utah, 95. 

« N. Y. Code Proc. $ 494. 

* Bliss's Ann. Code, 3d ed. vol. i. p. 489. 

« Pom. Rem. $ 596 ; Lewis v. Coulter, 10 Ohio St 451 ; Fkndeis o. 
BCcYicker, 7 Wis. 372 ; Spence v, Spence, 17 Wis. 448. 
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insufficient denial would, according to common-law doctrine^ 
be deemed ground for demurrer ; ^ but the better course 
under the code is to move for judgment on the ground 
that the facts alleged in the complaint stand admitted; 
or, if the denial be in doubtful or uncertain terms, to 
move to make more definite and certain. In New York 
demurrer does not lie for defective denial. * 

1 N. T. Code Fro. $ 494 ; Smith v. Greening, 2 Sandf . 702. 



* NoTs. — Demnrrer to "each and every defence contained in the 
answer is of the same effect as if made separately to each defence." 
Konnah v. McGolgan, 21 N. T. State Rep. 326 ; Drake v, Satterlee, 
41 N. T. 576. Demnrrer will not lie to part of a defence in an answer. 
Cobb V. Frazee, 4 How. Fr. 413. Where an answer alleges two de- 
fences, one of which is good, a general demnrrer will be oyerruled. 
It should be to the defences separately. Demnrrer to the answer 
"* reaches back to the first faolt." Ante, p. 225 ; People v. Booth, 32 
N. Y. 397, and the sufficiency of the complaint may be considered 
imder it. 

In Wisconsin, an answer which contains only a general denial ad- 
mits of no demurrer or reply. Whitefoot i;. Leffingwell, 90 Wis. 188. 
An answer squarely meeting the allegations of the complaint is suffi- 
cient as a denial, though it states new matter not sufficient to constitute 
« legal defence. Cleveland v. Bumham, 55 id. 598. The answer is 
not demurrable if it state matter constituting a defence, though it 
•erroneously name it a '* defence and counter-claim," 78 id. 228. Where 
the new matter alleged does not constitute a defence or counter-claim, 
the plaintiff may upon the trial object to introduction of testimony to 
support it, and ask for direction of yerdict in his faror. Matthiesea 
v. Schomberg, 94 Wis. 1. 

In Indiana, a demurrer to an answer on the ground that it does not 
state facts sufficient to constitute "a cause of action" is bad, as it 
should be " a defence." Hawley v. Zigleri, 34 N. £. 364. It is bad if 
it deny the sufficiency " in law," as both legal and equitable defences 
are allowed. Funk v. Renchler, 33 N. E. 898, 364. 

On demurrer to an answer, its sufficiency must be tested by the facts 
set forth, and it cannot be helped by extrinsic facts. Beers o. Dallef 
City, 16 Ore. 334 ; 18 Fac. 835. 
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CHAPTER X. 

THE BEPLT. 

214. Reply, when Necessary. — 1. In all the code jaris- 
dictions (except California, Nevada, Idaho, and Utah, ia 
which States the reply is not embraced in the series of 
pleadings) a reply on the part of the plaintiff is necessary 
when the answer sets up a counter-claim, properly 
pleaded.^ 

2. In the States of Connecticut, Indiana, Iowa, Min- 
nesota, Missouri, Montana, Nebraska, Ohio, Washington,. 
Wyoming, and in Oklahoma, the plaintiff must reply not 
only to a counter-claim, but also to any new matter in 
the answer constituting a defence properly pleaded.* 

3. In the States of New York, North Carolina, North 
Dakota, and South Dakota, the court may in discretion,, 
on the defendant's motion, order a reply to be filed and 
served, when the answer sets up new matter in avoid* 
ance.* 

4. In Kentucky, although substantially a code State,, 
the whole series of pleadings, as at common law, but in 
code form, are allowed for the production of an issue.^ 

5. As the repl}' is necessary only in certain cases, it 
should not be interposed unless required; but where a 
reply is improperly interposed and no objection is taken 
until after trial, the error will be deemed waived.* So, if 

1 Code Ref. 808. * Id. 208. 

• Id. 209. « Carroll's Ky. Code, §$ 98*10a 

* Irrin r. Smith, 60 Wis. 178. 
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a reply be interposed to a counter-claim which is not ex* 
pressly denominated as soch in the answer, it will be 
deemed a waiver of the objection that the counter-claim 
was not properly pleaded and designated as such.^ 

215. The Object of tbe Reply. — (1) When the reply 
pleaded to a counter-claim is (a) either to deny generally 
or specifically the allegations of the answer constituting 
the counter-claim ; or (b) to meet it by new matter con- 
stituting a defence,* the reply is then analogous to the 
plea at common law. (2) When the reply is required to 
be pleaded to defensive matter in the answer, its object is 
like that of the replication at common law, to meet the 
new matter in the answer by denial, general or specific, or 
by other new matter in avoidance.* Unless replied to, the 
well-pleaded counter-claim stands as admitted ^ in all the 
jurisdictions where a reply is required to be pleaded to a 
counter-claim.* 

216. Departure in Reply not Alloirable. — As at 
common law in the replication, so under the codes there 
must be no ^' departure " in pleading the plaintiffs reply. 
Its statements must be consistent with the allegations of 
his complaint ; he cannot abandon the ground there taken 
and state a new case against the defendant* As to the 

1 Washburn v. Dosch, 68 Wis. 431. * Code Ref . 203. 

* Id. 208. * Code Ref. 255. See CarroU's Ky. Code, § 101. 

* CaUfomia, Nevada, Idaho, and Utah require no reply ; and there 
all new matter in the answer, whether defensive or coanternshiim, is 
deemed controverted, and can be met by evidence to contradict, or new 
matter by way of avoidance. CaL Code Civ. Pro. § 422 ; Nev. Comp. 
Laws, f 1101 ; Idaho, § 228 ; Code Ref. 211 ; Doyle v, Franklin, 40 CaL 
106. 

* Code Ref. 203; CampbeU v. MeUen, 61 Wis. 612; Beard v. 
Hand, 88 Ind. 183; Kagmder v. Admire, 4 Mo. App. 470; Haas v. 
Shaw, 91 Ind. 384; Dnrbin v, Fisk, 16 O. St. 533; Hastings' School 
Dist. V. Caldwell, 16 Neb. 68 ; BnrdeU v. Denig, 15 Fed. Rep. 397. 

IS 
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manner of taking the objection that a reply is obnozioos 
to the fiuilt of departure, courts are not nniform. In 
Indiana, the fault is open to demurrer ; ^ in Missouri, to 
motion to strike out' While at common law departure is 
ground for general demurrer, the more proper course under 
the code would seem to be motion to strike out the 
matter set up as inconsistent with the complaint as irrele- 
vant matter. If no objection is taken at the proper time, 
— that is, before trial, — the Judgment will not be arrested 
for a departure.* The rule at present is as it was at com* 
mon law.^ But the reason for the rule is not the same : 
at common law the departure tended to postpone the issue ; 
in code pleading it rather tends to confuse it. 

217. Form off Reply. — The form of reply, of course, 
must vary with the facts to be met by denial or avoidance. 
The general introduction of a reply may be as follows : 

Reply to Couhtbr-claim. 
Tide of Cause. I Reply. 

The plaintiff by , his attorney, for reply to the (first) 

eonnter-claim set forth in the answer of the defendant [name 
him] denies each and every allegation of said counter-claim. 

And for a farther (and second) defence to said counter- 
claim, the plaintiff alleges [here set forth new matter available as 
a defence"]. 

218. The Essentials off a Reply are — (1) when it 
answers a counter-claim, that it meet the counter-claim 
with (a) a general or specific denial of some or aU of its 
material allegations, or (b) with new matter that would 
constitute a good defence to such counter-claim, were it 

1 Haas V. Shaw, 91 Ind. 384. 

> Phillibert v. Bnrch, 4 Mo. App. 470. See White v. Joy, 19 
H. Y. 83. 

• New tf. Wambach, 42 Ind. 456. « Chitt PL, 16 Am. ed. p. 67S 
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set forth in a complaint ; (2) when it is pleaded as defen- 
sive matter, that it should be such as constitutes a good 
avoidance of the new matter in the answer ; (3) that it 
be distinct and specific, so that it may be clearly per- 
ceived what is controverted, and to what defences or 
counter-claims the new matter is directed; (4) it cannot, 
as in the common-law system, set out by new assignment 
the indefinitely stated cause of action set forth in the 
complaint.^ Nor can it help out the imperfect averments 
of a complaint or serve the purpose of an amended com- 
plaint^ That result must be accomplished, when neces- 
sary, by amendment of the complaint, or by supplemental 
complaint, as the case may require.* (5) The reply 
may contain as many defences or avoidances of the 
counter-claims (or defences where defensive matter in the 
answer may be replied to) as the plaintiff may desire to 
plead ; but they must be separately stated, and in some 
States numbered.^ 

219. Waiver of Reply. — Where a reply is required 
and is not made, but the parties upon the trial proceed 
upon the evidence, as if the facts to which reply should 
have been made were controverted, the want of a reply 
will be deemed waived.^ 

220. An unnecessary reply will be stricken out on 
motion of the defendant in those States where reply is 
allowed only to a counter-claim.* 

1 ShuU V. Green, 34 How. Pr. 418; 49 Barb. 311; Stewart v. 
Wallis, 30 Barb. 344. 

3 Bembeimer v. Marshall, 2 Minn. 78 ; Hatch v, Coddington, 32 
Minn. 92. * Post, pp. 278, 307. * Code Ref. 204. 

> State 9. Waiiams, 77 Mo. 463 ; Woodward v. Sloan, 27 O. St 
592 ; Nooner r. Short, 20 Kan. 624 ; Jordan v. Bank, 74 N. T. 467. 

« Dillon V. R. R. Co. 14 Jones & Sp. 21 ; Derlin v. Berins, 22 How 
290; Gilbert v. Cram, 12 How. Fr. 455. 
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221. Mmplj to an aoMadsd answrnr is not necessary 
where the origiiud answer has been replied to, and the 
amended answer sets np no new issoable facts reqoiring 
m reply.^ A reply to an answer will stand as the reply to 
an amended answer if so treated by the parties at the 
trial withoat objection." Where the amended answer sets 
up new matter that ought to be met by reply, and it is 
not sofSciently met by first reply, a reply to the amended 
answer is necessary. 

222. The Plalntifr cannot set up a Oonnter-olalm to a 
Coanter-daim, according to the New Yoik Code* and 
those which follow it.^ It is permitted in Indiana* and 
Kentucky ; * hot most of the codes allow the coonter-daim 
to be only by reply containing new matter containing gen- 
eral or special denial, or new matter constitnting a defence J 
Bat it seems that new matter amounting to a counter- 
claim may be pleaded in a reply as a defence.* And when 
pleaded without objection it will be r^^arded as an amend- 
ment to the complaint,' but it will be stricken out on 
motion.^® 

1 Leslie v. Leslie, 11 Abb. N. S. 311. 
a Vaoghan v. Howe, 20 Wis. 497. 

* Bliss' Ann. Code, § 514 ; Cohn v, Hnssen, 66 How. Fr. 150; Hall 
V. Hall, 30 How. Pr. 56. See 14 W. Dig. 574. 

* Campbell V. Mellen, 61 Wis. 612; Dawson v. Dillon, 26 Mo. 395. 
ft Peden v. Mail, 118 Lid. 556. • CanoU's Code, § 99. 

7 Campbell v. Mellen, 61 Wis. 612 ; Hatfield v. Todd, 13 Civ. Pia 
B. 265. 

ft Mortland v. Holton, 44 Mo. 58. Li Missouri, defendants jointlj 
«aed may each plead a setoff in his faror severally. Li such case the 
plaintiff may plead any set-off he may have to such several claim as a 
bar to the right to recover on the defendant's setoff. Id. Townsend o. 
Minnesota, etc Co. 46 Minn. 121 ; 48 N. W. 682. 

ft Scott V. Bryan, 96 N. C. 289. 
u Cohn V, Hnssen, 66 How. Pr. 150 ; 13 av. Pro. 265 ; 14 W. Dig. 574. 
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CHAPTER XI. 

THE DEMUBBER TO THE BEPLY. 

223. The Defendant may demur to the Reply. — (1) 
When a ooanter-daim is set up in the answer, and the 
reply fails to state facts sufficient to constitute a defence.^ 
(2) In those jurisdictions where the reply is made to defen- 
sive matter, as well as to counter-claims, the demurrer may 
also be on the ground that the reply is insufficient to avoid 
the new matter set up in the answer as a defence.^ 

224. Must speolly Grounds. — In accordance with the 
general rule, the demurrer to the reply must specify the 
grounds.* It will in general suffice to specify the insuf- 
ficiency in the language of the statute.^ 

225. The form of demurrer to reply may^ in most 
Jurisdictions, be as follows : — 

Form ov Dekubrer to Heplt. 

Title of Cause, I Demurrer to Beply. 

The defendant [name him] by — », bis attorney, demurs to 
the reply of the plaintiff herein, and specifies as grounds of 
such demurrer that it appears upon the face of said reply that 
the same does not state facts sufficient to oonstitnte a defence. 

, PVff's Attorney. 

Under the New York code, § 493, the ground should be 
stated thus : — 

** that it is insufficient in law, upon the face thereof, to consti« 
tute a reply." 

1 Code Bef. SIS. < Id. 212. • Id. SIS. 

« Millsr V. School T'w'p, 101 Ind. 503. 
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CHAPTER Xn. 

GSMEBAL PROVISIONS AS TO FLSADIKO. 



SECTION !• 

▲mNDK^NT OF PLEADIN08. 

226. ▲mendmont of Pleadingi. — In all systems of 
pleadings there is much liberality in allowing amendment. 
At common law, under the statutes of jeofails and amend- 
ments, pleadings could be amended in the discretion of the 
court, even to change the form of the action.^ In courts 
of equity amendments are Areely allowed, both of course 
and by permission ; but neither at law nor in equity is it 
permitted the plaintiff to change by amendment his plead- 
ing so as to set up an entirely new and different cause of 
action fh>m that first stated.' 

The codes allow great latitude in amendment. The only 
limitation seems to be that ^^ the amendment shall not 
bring a new cause of action." * 

227. The Code Provisions. — The codes very generaUy 
contain, with slight verbal variations, the following pro- 
visions for : — 

1 1 Clutty's PL 16 Am. ed. 220; bat see Little v. Morgan, 31 N. H. 
499. 

* Milliken v. Whitehonse, 49 Me. 527 ; Cooper o. Waldron, 50 Me. 
80; Snmner v. Brown, 34 Vt. 194; Waldron v. Bodley, 14 Pet. 156 • 
YerpUnk r. Merc Ins. Co. 1 Edw. Ch. 46. 

* Reeder v. Sayre, 70 N. T. 190; Snp'rs v. Decker, 30 Wis. 373 ; 
8weet V. Mitchell, 15 Wis. 641 ; ScotUI v, Glassner, 79 Mo, 449; 
Humphrey v. Hnghes, 79 Ky. 487 ; Sterens o. Brooks, 23 Wis. 196. 
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1. Amendments, of eauree, toUhaiU leave of courL — 
'^ Any pleading may be once amended by the party, of 
coarse, withoat costs and without prejudice to the proceed- 
ings abready had^ at any time before the period for answer- 
ing it expires,^ or it can be so amended at any time within 
twenty days afber the service of the answer or demurrer 
to such pleading." ^ Under these provisions the plaintiff 
may amend his complaint (a) after service and before an 
answer or demurrer is received, or (b) at any time within 
twenty days afber the answer or demurrer has been served 
in the action. So the defendant may amend his answer 
(a) after service at any time until the time for serving 
demurrer or reply has expired, and (&) at any time within 
twenty days after the demurrer or reply has been served. 
In like manner the plaintiff may amend his reply (a) at 
any time within twenty days after service, and (h) at any 
time within twenty days after a demurrer thereto has been 
served. When the pleadings are served by mail, the time 
in which to answer is usually double the time limited 
where service is personal* 

2. Am^ndmente by leave of Court. — ^* The court may, 
upon the trial or at any other stage of the action, before 
or after judgment, in fhrtherance of justice, and upon 
such terms as may be just, amend any process, pleading, or 
proceeding, by adding or striking out the name of a party 
or by correcting a mistake in the name of a party, or a 
mistake in any other respect, or by inserting other allega- 
tions material to the case, or when the amendment does 
not change substantially the claim or defence, by ccmform* 
ing the pleading to the facts proved." ^ 

This permits three classes of amendments : (1) those 
made on leave before trial ; (2) those allowed at the trial ; 

1 Code Bef. 803. > Id. 804. 

* See parts of codes relating to practice. * Code Bef. 80a 
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(8) those permitted after jadgment. Those made before 
trial may be (a) upon the application of the pleader him- 
■elf to correct some error, snpply some omission, withdraw 
some matter, or add some material allegation to his plead- 
ing ; or (b) upon the decision sustaining a demurrer to the 
pleading, and the pleader is permitted to amend on terms ; 
or (c) when an order is made to have a pleading made 
more definite and certain, and it must be amended to make 
it so; or (d) when an order has been made, striking out 
parts of a pleading, and it must be amended to properly 
connect the matter that remains. 

228. Amendments, of Conrae, which are PermlBsible. 
— The pleader may amend his pleading, of course, by strik- 
ing out or withdrawing one or part of the causes of action 
stated in it ; ^ or by adding a cause of action,' not incon- 
sistent with the one stated in the original pleading ; * or by 
changing his prayer for relief, so as to include an injunc- 
tion.^ And, generally, he may amend in any manner 
where the facts stated by way of amendment serve to ex- 
plain, perfect, or more fully set forth the cause of action 
stated in the original pleading.* In like manner the de- 
fendant may amend his answer by adding defences not 
pleaded in his original answer.* 

The defendant may withdraw demurrer and serve 
answer under the statute giving leave to amend, of 

^ Watson V. Koshmore, 15 Abb. Pr. 51. 

* Blown V. Leigh, 49 N. Y. 78. 

* Sheldon v, Adams, 41 Barb. 54 ; Van Sjckels v. Perry, 3 Robt. 621. 
« Getty V. Hudson, &c. B. R. 6 How. Pr. 269. 

* Hollister v. Livingston, 9 How. Pr. 140 ; Strjker r. Bank, 28 How. 
Tt, 20; Bntledge v. Yanmeter, 8 Bush (Ej.), 354 ; Taylor u. Moran»4 
Mete. (Ey.) 130; Valencia v. Coach, 32 Cal. 339. 

* McQueen o. Babcock, 3 Abb. Ct. App. 229 ; Wyman v. Remond, 
IS How. Pt. 272. See Dixon's note, 5 Wis. (leriied ed.) pp. 62S-6S9; 
Thon «i Smithy 71 Wis. IS. 
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course ; ^ but he cannot^ it seems, withdraw answer and 
serve demurrer without leave.' 

And when a pleading is demurred to,* or a motion is 
made to strike it out, or to strike out matter contained in 
it,^ or make it more definite and certain,* the pleader may 
amend it, within the proper time, of course, and thna 
defeat the object of the demurrer or motion* 

The pleading can be but once amended^ of course ; that 
is, without first obtaining leave of court And, where a 
plaintiff had served an amended complaint before time for 
answering expired, and then after answer served a second 
amended answer, it was held that he had no right to do 
so. He must obtain leave on terms before amending a 
second time.* 

229. Amendments not Permissible, of Conne. — The 

pleader is not allowed to amend his pleading, of course, by 
substituting an entirely new cause of action for that first 
stated.^ By the authorities in which this rule is tightly 
drawn, a complaint in tort cannot be amended to set up 

^ Robertson v. Bennett, 52 How. 287 ; Blias's Ann. Code, 3d ed. p. 
640 and notes. 

3 Finch V. Pinden, 19 Abb. Pr. 96; and see Trayest v. Alport, 18 
CiY. Pioc. R. 161, 20 Abb. N. C. 4 n.; Cashman o. Reynolds, 123 N. 
Y. 138. 

* Cooper V. Jones, 4 Sandf. 699; White v. Mayor, etc 5 Abb. 
Pr. 322. 

« Welch V. Pieston, 58 How. Pr. 52 ; Sntton v. Wegner, 72 Wis. 
294. 

» Spnyten Dnyril R. M. Co. v. Williams, 1 Cir. Proc R. 280. 

* Jeroliman v, Cohen, 1 Doer, 639 ; Sands v. Calkins, 30 How. 
Pr. 1. 

^ See I>ixon's note to Brayton v. Jones, 5 Wis. rev. ed. p. 628. 
This mle is applied more strictly in Wisconsin than New York. See 
Brown o. Leigh, 49 N. Y. 78, and cases cited in Bliss's Ann. Code, 8d 
ed. { 542. See also Pom. Rem. Sd ed. § 566 ; Erickson v. Bennett^ 
89 Minn. 326. 



282 THE LAW OF FLKADIHG. [PaxtIL 

on the same facto a cause of actton on contract ; ^ nor can 
a complaint atoting a canae of action at law be amended to 
atate a caoae in equity,' or vice veraa, nnleaa bj consent 
of partaea.* The teste by whidi amendment can be dis- 
tingaished ftom substitntion are these : (1) that the same 
evidence will support both complainto ; (2) that the same 
measore of damages will apply to both.* 

2aa Amendment of Answer Introdvoing New De- 
fenoaa. — The defendant also is permitted to amend by 
introdadng new defences. He stands on a different foot- 
ing from the plaintiff^ who can easily withdraw his suit and 
b^n anew on a different theory, changing his suit from 
contract to tort, from law to equity, or foice versoj as may 
seem the better theory of his case. The defendant must 
be allowed to bring forward all his defences, to change 
them, add to them, substitute them, or his right is forever 
lost Hence, greater lenity in amendment is allowed to 
the defendant than to the plaintiff.* But the allowance of 
such amendmente is within the sound discretion of the 
court, and will not be permitted, unless ^^ in furtherance 
of justice." * The defendant will not be allowed to 

^ Cannichael v. Argard, 52 Wis. 607; bat in most code States 
otherwise. See cases cited nnder par. 228. 

< Sterens u. Brooks, 23 Wis. 196 ; Carmichael v. Argard, 52 Wis. 
607 ; Fisher v. Laack, 76 Wis. 313; PoweU v. Allen, 103 N. C. 46, 9 
8. E. 138. 

> Lawe V. Hyde, 39 Wis. 345 ; Richards v. Smith, 98 N. C. 509. 

« Scorill V, Glassner, 79 Mo. 449 ; Newton v. Allis, 12 Wis. 378. 
And see Cnmber v. Schoenfeld, 34 N. T. S. R. 770 ; Fisher v. Rankin, 
25 Abb. N. C. 191 ; Gas-Light Co. v. Rome, &e. R. R. Ca 51 Hon, 
119 ; Bartell v. Bonn, 28 N. T. S. R. 873. 

^ Dixon's note to Brayton v. Jones, 5 Wis. 628, new ed. ; Thorn ». 
Smith, 71 Wis. 24; Waters v. Borell, 1 Wils. 223. 

* Code Rei 309; State v, Homej, 44 Wis. 615; Allen v. Ransom, 
44 Mo. 263; Clark v. Spencer, 14 Kan. 398; Spanagel v. Reay, 47 
CaL 608. 
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^' spring ** new defences on the plaintiff at a late stage in 
the action. He must show a good reason for, and good 
faith in proposing, his amendments.^ 

231. ▲mendments, of conraei must be made in Good 
Faith. — They will be stricken oat, on motion of the 
adverse party, if made without necessity, or for the 
purpose of delay, so as to cause the opposite party to 
lose the benefit of a term of court* When an unauthor- 
ized amendment is made, the opposite party should refuse 
to accept it, return promptly the amended pleading, or 
move to strike it out.* When stricken out, the parties 
are in their former positions.^ Nor will amendments be 
allowed to set up immaterial averments.* 

232. The Amendments must be necessary. — If the 
pleading is fatally bad, an amendment will not be allowed 
that does not cure the defect,* nor one consisting of 
immaterial averments. 

233. The effect of amendment is to substitute the 
amended pleading for the original, and the latter ceases 
to perform any function as a pleading ; ^ and if the 
amended pleading be demurred to, it cannot be helped 

1 See cases cited in next note; Allen v, Compton, 8 How. Pr. 251. 
s Code Ref. 303 ; Ostrander v. Conkej, 20 Hun, 421 ; Frank v. 
Bnsh, 2 Ciy. Proc. R. 250. 

* Hollister v. Livingston, 9 How. Fr. 140; Follower v, Langhlin, 
12 Abb. Pr. 105. 

« Frank v. Bosh, 63 How. Pr. 282. 

^ Willammette, &c. Co. v, Los Angeles, &c. Co. 94 Cal. 229. 

* Shannon v. Slater, 9 So. 851 ; Willammette, &c Co. v. Los 
Angeles, &c. Co. 94 Cal. 229. 

7 Gillman v, Cosgroye, 22 Cal. 356; Barber v. Reynolds, 33 Cal. 
497 ; Brown v. GaL Min. Co. 32 Kan. 528 ; Eapp v. Barthan, 1 E. D. 
Sm. 662 ; Hanscom v. Herrick, 21 Minn. 9 ; Sands v. Calkins, 30 How. 
Pr. 1 ; Bank v. Tel. Co. 30 Ohio St. 555. Bat see Eostendader v. Pierce^ 
37 la. 645; Hooker v. Brandon, 75 Wis. 8. 



284 THE LAW OF FLBADINO. CPastH 

out by all^fttions in the original not embraced in the 
amended pleading. The amendment relates back to the 
commencement of the aclaon.^ Bat it often happens, 
espedally in amendments on the trial or on appeal, that 
the coort orders them inserted in the original on file, 
without reqairing new engrossment of the pleading.' And 
the old pleading may be o£Fered in evidence.' 

234. wamendment as to Parties. — The plaintiff can 
amend by leave of the court — (1) By adding or bringing 
in additional parties;^ (2) By striking out names of 
parties ; * (3) By correcting a mistake in the name of a 
party ; * (4) By giving the true name of a party sued by 
a fictitious name ; ^ (5) By changing the capacity in which 
one sues ' or is sued,* making the suit begun by or against 
one as administrator, etc, to stand by or against him 
individually, or vice versa,^ 

1 Ward V. Kalbfleiacli, 21 How. Tt. 288 ; Worley v. Mooxe, 97 Ind. 
15 ; Barber v. Reynolds, 38 CaL 497. 
3 Fitzpatrick v. Gebhart, 7 Kan. 35. 

* Folger V. Boyington, 67 Wis. 447 ; Fogg v. Edwaid, 20 Hon, 90 ; 
Strong V. Dwigbt, 11 Abb. n. s. 319. 

« Code Bef. 84-86. 

« Code Bef. 309 ; Doane v. Hoogbton, 75 Cal. 360. 

* Code Bef. 309; Weaver v. Young, 37 Kan. 70; Beggs v. Well* 
man, 82 Ala. 391. 

7 Code Bef. 45 ; Sacramento v. Spencer, 53 CaL 737 ; Farris v. 
Merritt, 63 CaL 118. 

s Eddy V, Powell, 49 Fed. Bep. 814 ; Lncas v. Fittman, 10 Soatbem 
Bep. 603 ; or wben several sue as a voluntary association, tbeir individual 
names may be substituted as plaintifEs. Lilly v. Tobbein, 103 Mo. 477. 

* Tigbe V. Pope, 16 Hun, 180. 

^ Bamsey v. Cattle Co. 6 Mont. 498. But an entire substitution of 
parties wiU not be permitted (Hall v. Scbool Dist. 36 Mo. App. 21 ; 
Leibman v. McGraw, 3 Wasb. 520 ; 28 Pac. Bep. 1107 ; St. Louis, &c. 
B. B. Co. V. Miller County, 19 S. W. Bep. 572), unless it be in cases 
where, pending the suit, there has been a transfer of interest or devolu- 
tion of liability, in which case most of the codes provide for substitution. 
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235. How aade. — The amendment of a pleading 
•hoold be made — (1) When, of coarse, by serving a new 
pleading in which the amendments are incorporated, 
which pleading should be designated the ^^ amended com- 
plaint," ^^ amended answer," etc., and so indorsed; 
(2) When made on leave of court, the pleading should 
be written out as amended and served anew, unless the 
order allowing the amendment prescribes a different man- 
ner ; (3) When amended at the trial, the order noted in 
the minutes should specify the manner of amendment, and 
the pleading be amended accordingly ; (4) When amended 
after trial, the order should specify what the amendment 
is, and direct the manner of its incorporation into the 
record;* (5) The parties may stipulate to let in an 
amendment, thus: — 



Title of Cause. X 



The parties hereto, by their respective attorneys, hereby 
stipulate that the complaint herein shall be and is hereby 
amended, without further service or notice, as follows: By 
striking out [here specify the matter stricken out'}, and by inserting 
the following allegations: [here specify matter inserted]. Bat this 
stipulation shall not be deemed an admission of any matters 
whatever. 



Signatures of Attorneys, 
Dated. 

When a party makes application for leave to amend, 
his notice of application should in substance specify* in 

« NoTB. — Conmilt Milliken v. Honghton, 4 West C. Rep. (Cal.) 221 ; 
livennore v. Bainbridge, 14 Abb. Pr. n. s. 232 ; Eigenman t;. Rockport, 
ftc Aas'n, 79 Ind. 41 ; Flanders v. VTood, 24 Wis. 572 ; Ballon v. Parsons, 
II Hnn, 602 ; ITck'nts' Ins. Co. v. Excelsior Ins. Co. 4 Mo. App. 578 ; 
Simmons v, Rnst, 39 la^ 241 ; Giddings v. Giddings, 57 la. 297 ; Lane 
f. Haywaid, 28 Hnn, 583; Holmes v. Campbell, 12 Minn. 221. 
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whftt FBspeote he desires to amend,^ so that the court 
insy Jadge of the materiality and admissibility of the 
amendment' 

235 a. wamendmsnts at the trial may be allowed, in the 
discretion of the court, (a) to add the name of a party,* 
(ft) to strike oat the name of a party ,^ or (c) to correct a 
mistake in the name of a party,* or (d) a mistake in any 
other respect,* or (€) by adding allegations material to the 
case,* or (/) by conforming the pleadings to the facts 
proved, when it does not change substantially the claim or 

1 State V. Homej, 44 Wis. 615 ; Barker v. Walbridge, 14 Minn. 
469 ; Kerr v. Reece, 27 Kan. 338. 

* State V, Homey, 44 Wia. 615 ; Bewley v. Eq. Ina. Ca 61 How. 
Fr. 344, 349. 

* Code Bef . 309 ; ChaUoner v. Howard, 41 Wis. 355 ; Brown v. Gas- 
Light Co. 16 Wis. 556 ; Mead v. Bagnall, 15 Wis. 156. 

« Code Bef. 309 ; Chittenango, &c Co. v. Stewart, 67 Barb. 423; 
Davis V, Schermerhozn, 5 How. Pr. 440 ; Pomeroy v. Sperrj, 16 How. 
Pr. 211 ; Bannerman v. Qoackenbnsh, 11 Daly, 529 ; Enapp v. Hnnges 
ford, 7 Hnn, 588. 

• Code Bef. 309 ; Witte v. Meyer, 11 Wis. 295 ; Mclndoe c. Hazel- 
ton, 19 Wis. 597 ; Travis v. Tobias, 8 How. Pr. 333 ; N. T. Milk-Pan 
Co. V. Remington Works, 89 N. Y. 22 ; Barnes v, Perrine, 9 Barb. 202 ; 
15 Barb. 250 ; 12 N. Y. 18 ; Heckemann v, Yonhg, 18 Abb. N. C. 196 ; 
Foller V, Webster Fire Ins. Co. 12 How. Pr. 293. 

• Code Bef. 309 ; Bliss's Ann. Code (N. Y.), pp. 882-905; Ward v, 
Parlin, 46 N. W. (Neb.) 529. 

" Instances of allegations added or changed as "material to the 
case " are the following : changing claim on note to claim for goods 
sold as consideration for the note, Yibbard v. Boderick, 51 Barb. 616 ; 
changing claim on certificate of indebtedness to claim for services, 
Woolsey v, Bondont, 4 Abb. Ct. of App. 639 ; changing claim of title 
as alleged, Barber v. Marble, 2 Thomp. & Cook, 114; changing claim 
for ose and occupation to one for rent dne on lease, Bedford v. Ter- 
hnne, 30 N. Y. 453 ; changing allegation of joint liability to one of 
joint and seyeral liability. Field v. Van Colt, 15 Abb. Pr. H. s. 349 ; or 
of seyeral to joint liability, Bacon v. Comstock, 11 How. Pr. 197; 
adding allegations as to partnership, Bischoff v, Bleaae, 20 S. C. 46a 
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defence.^ But this power of amendment cannot be exercised 
to the extent permitting a complaint which states no cause 
of action whatever,' or an answer which states no defence 
whatever to be amended so as to state a cause of action 
or defence. 

235 ft. Amendments to let in trnccnsoionable Defences. 
— It is a familiar rule of the former systems that a defendant 
would not be allowed to amend his plea or answer so as to 
add an unjust, unconscionable, or ^^hard" defence, such 
as the plea of the Statute of Limitations or of Usuiy. 
Under the code provisions above quoted it is held in some 
States that such amendments may be interposed, of course* 
within the proper time, and that the court rsxAy allow them 
in discretion to be interposed when leave is applied for.^ 
The old rule, that pleadings will not be amended to let in 

1 Instances of refusal of amendment where it would operate to 
change the cause of action ; where it would change an action for fraud 
into one on contract. Barnes v. Quigley, 59 N. Y. 265 ; Lewark v. 
Carter, 117 Ind. 206 ; Powell v. Allen (N. C), 9 S. E. 138; Slemecker 
V. Thein, 11 Wis. 556 ; Sweet v. Mitchell, 15 Wis. 641. 

a Curtis i^. Curtis, 7 Neb. 315 ; K v. H , 20 Wis. 156 ; Bowen 

V. Sweeney, 44 N. Y. S. Rep. 182 ; 63 Hun, 224; but where the com- 
plaint tends to show that the plaintiff has a cause of action, but the 
statement of the facts is faulty he may amend. Harvey v. Hackney, 
35 S. C. 361 ; 14 S. £. 822. This rule that the complaint must state a 
cause of action is subject to the qualification that where the case has 
been tried by both parties on the theory that a cause was alleged, and 
it seems to have been rightly understood . by the adverse party, the 
court wiU permit amendment or even allow pleadings to be filed. See 
pars. 249, 251. 

* Un. Nat. Bank v, Bassett, 3 Abb. Pr. (n. s.) 359 ; Bamett t;. 
Meyer, 10 Hun, 109; Anthony v. Day, 5 N. Y. Week. Dig. 240; 
Homfager v, Homfager, 6 How. Pr. 13. This is also held in Cali- 
fornia (Van Maren r. Johnson, 15 Cal. 308), and South Carolina 
(McCaslan v. Latimer, 17 S. C. 123), and in Missouri (Bradley v. Ina 
Co. 28 Mo. App. 7), McNider v, Sirrine (la.), 50 N. W. 200. 

* Id. 
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onoonscioiiAble defences, each m the Statote of 
tions, Usury, snd the like, is changed by the code proTi* 
sion to this extent: it is within Che ^^ discretion of the 
court '* to allow or reftise the amendment It may allow 
the amendment *^ in furtherance of jostioe." In some 
cases, for example, where the laws of a State declared a 
contract tainted with nsory utterly void, the courts would 
hesitate to let in a defence after the defendant had failed 
to plead it at the proper time ; ^ but where the statutes 
require the principal, or the principal and lawihl interest, 
to be tendered before usury can be pleaded, the amend- 
ment can oftentimes be allowed in ftirtherance of jus- 
tice.' In some instances, it is held discretionary with the 
courts to refuse an amendment to let in the Statute of 
Limitations,* in others, to allow it to be pleaded.^ 

SECTION n. 

THE YEBIFICATION OF FLBADDIGS. 

236. Vexifioatioii of Pleadlne^ — In the technical lan- 
guage of the common law a verification is an offer to 
prove a statement of new matter in a pleading, and is 
expressed by the clause, '' and this the plaintiff (or defend- 
ant) is ready to verify." The verification of the codes is 
a short aflldavit appended to the pleading by which the 
party, or some person authorized by law in his behalf, 
makes oath to the truth of the pleading.* 

237. The object of the vexifioatioii is to secure truth- 
fulness in the allegations, and prevent ^' sham " or false 
pleadings from being interposed. 

1 See Dale v. Northrop, 19 Wis. 249; Jones v. Walker, 22 Wis. 
S20. 

* Id. • Flnmer v, Clark, 59 Wis. 646. 

4 Smith V. Dragert, 61 Wis. 222. » Code Ref. 225, 226. 



Chap. XU.] GENERAL PROVISIONS, ETC. 289 

238. How made. — The verification is a sworn state- 
ment in the fonn of an affidavit. Its effect, in most of the 
codes, is that the pleading is true to the knowledge of 
the person verifying it, except as to those matters stated 
on information and belief; and as to those matters, he 
believes it to be true.^ In some States, which copy the 
Ohio code, every pleading most be verified, but is sworn 
to on belief only.* 

239. By whom Terlfied. — A pleading may be verified : 
(1) By the party who pleads;* (2) When two or more 
are united in interest and pleading together, by any one 
or more of them acquainted with the facts ; ^ (3) By an 
agent or attorney (a) when the action or defence is founded 
on a written instrument for the payment of money only 
which is in possession of the agent or attorney,' (&) when 
all the allegations are within his personal knowledge, and 
(c), in New York, when the party is a foreign corporation, 
or when there are two or more parties united in interest 
and pleading together and neither of them acquainted with 
the facts is within the county and capable of making the 
affida\it ; (4) When a corporation is a party, by some 
officer of the same ; * (5) When a party is an infant or 
insane, usually by guardian or attorney ; ^ (6) When the 
State is a party, by an officer or person acquainted with 
the facts ' in some States, in others none is required.* 

240. When a Pleading must be verified. — (1) In most 
of the States a party may have his pleading verified, and 
thus require all subsequent pleadings by way of response,^* 
except demurrers^ to be verified.^ But if the plaintiff serves 
his complaint unverified, the defendant need not verify 

1 Code Ref. 236. « Id. 228, 232. » Id. 229. 

* Id. 229-231. * Id. 23S. * Id. 234. 

T Id. 837. • Id. 239. » Id. 240. 

V Beynolds v. Smatiien, 87 K. C. 24; Rankm v. AUiioii, 64 Id. 678. 
u Code R«i. 235. 
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his answer. (2) In a few States all pleadings most be 
verified, at least on belief.^ (8) In others all dilator}* pleas 
most be verified.' (4) Several States permit infants, insane, 
and persons imprisoned to plead without verifying.* As to 
some other minor points, see Code References, 244-258. 

241. When not made by a Part7» the Reason why la. 
to be stated.^* 

242. Poms of Verifloations. — The verifications, nnder 
the more general code provisions, may be in the following 
forms : — 

VaRIFICATION BT PaBTT. 

State of , > 

County, $ 

A B, being first duly sworn, on oath says that he is one of 
the plaintiffs in the above entitled action; that he has (heard) 
read the foregoing complaint, and knows the contents thereof ,[*} 
and that the same is true to his own knowledge, except as to 
those matters therein stated on information and belief, and as to 
those matters he believes it to be true. 

Subscribed and sworn to before me ? ^ ^ 



this — day of — , a. d. 18—. 



^ 

Notary Public^ 

— Connty. 
(Or other officer authorized to administer oaths.) 

Vbrification bt Attorney having Personal Knowledob 

of the facts. 

(Venue) ss. C D, being first duly sworn, on oath says that 
he is the attorney for the plaintiff in the above entitled action; 

1 Code Ref. 232. > Id. 841. * Id. 847. « Id. 238. 



* NoTB.— For decisions illiistrating the application of the rules «• 
to rerifications, consult cases cited in Bliss's Ann. Code, N. T. vol. L 
8d ed. pp. 579-588; 8. & B. Wis. Sts. p. 1549; notes to Boone's Code 
Forms, pp. 5, 6 ; Ahhott's New Practice and Forms, roL ii p. 437 ; and 
the annotated codes of the other States. 
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that he has read the foregoing complaint, and knows the con* 
tents thereof, and that the same is true [*] to his own knowledge ; 
and that the reason this affidavit is not made by the plaintiff 
is that all the allegations aforesaid are within affiant's personal 
knowledge. C D* 

(Jurat.) 

Vbbificatiom bt Attobkbt on Bbubv. 

[^Aa in above down to the star"] ; and that the same is tme as 

he verily believes. That the reasons why this verification is 

not made by the plaintiff are that said action is founded on an 

instrument for the payment of money only, which instrument 

is now in affiant's possession as such attorney, and constitutes 

the grounds of his belief in the premises ; and the said plaintiff 

is not now within the county of , where the affiant resides 

and is, but is now, as affiant believes, in the of — — , iu 

the State of • 

{Signature,) 
(Jurat) 

Ybbification bt Onb of Skvbbal Pabtibs ukitbd ih 
Intbbbst and Plbading toobthbb. 

[il« in Jirst preceding form doum to «tor], that he is acquainted 
with the facts alleged in said complaint, and that the same is 
true to his own knowledge, except as to those matters stated on 
information and belief, and as to those matters he believes it 
to be true. 

(Signature.) 

(Jurat,) 

SECTION III. 

8TRIKIKO OUT FLBADING8 OR PARTS THERBOF. 

243. What Pleadinga may be stricken out entirely. — 
1. Sham PleadingB are those good in form but false in 
fact, and interposed for delay.^ At common law, a few sham 

> GostoifBv.Tss£e,lS CaL385; Ind. Code, f 3S2. 
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pleadings bad by xetaxatioii of roles oome to be admitted.^ 
Under the codes sham pleadings are not allowed, and 
will be stricken oat on motion of the adyerse party. The 
codes generally expressly so provide,' bat the power to 
strike tiiem ih>m the files is one possessed by ooarts of 
record independently of statutory aathority.* 

Bat while a pleading may be false, it cannot always be 
stricken oat as sham. To warrant this sammary mode of 
disposing of a defence, the mere reading of the pleadings 
should be safficient to disclose without deliberation and 
beyond doubt that no defence is shown.^ Nor can a de- 
fence good in form be stricken out as sham, if yerified or 
supported by affidavit.' A pleading setting up facts which 
have been adjudicated as insufficient on the decision of a 
demurrer will be stricken out as frivolous.* * 

2. Frivolous pleadings^ which are usually answers, 
replies, or demurrers. A frivolous answer or reply is one 
that denies no material allegation, and sets up no de- 
fence,' and is interposed in bad faith, for delay.* It must 

1 Atde, par. 42 ; Steph. on Fl. s. Tit Bole ix. * Code Ref . 295. 

s M'fn Bank v. Hitchcock, 14 How. Pr. 406; Wayhmd v. Tyson, 
45 N. Y. 281. 

« Cottrill V. Cramer, 40 Wis. 559. 

* Code Bef. 296 ; People o. Macnmber, 18 N. T. 315. 

* Wing v. Bed Oak Dist (la.), 48 N. W. 977; McWhorter o. 
Andrews (Ark.), 13 S. W. 1099. 

7 HoU V, Smith, 8 How. Pr. 149 ; Crane, &e. Co. v. Morse, 49 Wis. 368. 

* Farmers', &c. Bk. v. Sawyer, 7 Wis. 379 ; Am. &c. S. Mch. Co. v. 
Hill, 27 S. C. 164. 

* NoTB. — As to instances of sham pleading, the following cases are 
dted: Gostor& v. Taafe, 18 CaL 385; Beeson v. McConnaha, 12 Ind. 
420 ; Mooney v. Mnsser, 34 Ind. 373 ; Foren v. Dealey, 4 Ore. 92 ; Way- 
land V, Tysen, 45 N. Y. 281 ; Leach v, Boynton, 3 Abh. Pr. 1 ; lattlejohn 
V. Greeley, 22 How. Pr. 345 ; 13 Abb. Pr. 311 ; Brown v. Jennison, 3 
Sandf . 732 ; Hnll v. Smith, 1 Dner, 649 ; People v. Macomber, 18 N. T. 
315 ; Wedderspoon v. Bogeis, 32 CaL 569 ; Frost v. Harford, 40 Cid. 
166; Beynolds v. Krans, 42 N. T. S. B. 624; Wis. Cent. By. Co. «. 
Ashland Co. 81 Wii. 1. 
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be apparent on its fkoe, upon mere inspection, that the 
pleading is utterly invalid.^ If an ailment is necessary 
to demonstrate its invalidity, the pleading will not be 
deemed fHyoloos, though it may be held upon ai^ument 
to be insufScient* * 

3. Uhverijiecl pUctdings in a few jurisdictions may be 
stricken out ; * in others the objection is taken by return- 
ing the pleading for the reason that it is not verified.^ 

4. Other grounds for striking out are indicated by stat- 
ute or court rule in some States.' See ante^ §§ 220, 222. 

5. Frivolous Demurrers are attacked by motion to 
strike them out and for judgment.* In some States (New 
York, North Carolina, and South Carolina^) the practice 
is to treat them as nullities, and move for judgment. The 
demurrant, by his demurrer, admits the facts alleged in the 
pleading demurred to, and his grounds of demurrer being 
frivolous, the other party is entitled to judgment on the 
pleadings^ But there is generally in the codes a discretion 
given the court to allow the demurrant to plead over.' 

1 Martin v. Weil, 8 Wis. 220; Lerdall t;. Charter Oak Ins. Co. 51 
Wis. 426; Cook v. Warren, 88 N. Y. 37. 

* Wise V. Gessner, 47 Hnn, 306 ; McConihe v. McClorg, 13 Wis. 454. 
s Code Kef. 242, 243. * This is generally regulated by court rules. 
' For failure to file copy for adverse party in Iowa, Searles v. Lux 

(la.), 52 N. W. 327. An answer containing only an argument, Gil- 
christ V. Helena, &c. R. R. Co. 47 Fed. Rep. 593. The pleading of a 
party in contempt for wilfully disobeying a subpcena, Clifford v. All- 
man, 84 CaL 528. 

* Code Rel 294. ' Id. 

^ Code Ref . 294. In Wisconsin, the motion to strike out is now 
virtually an argument of the demurrer. Madgeburg v. Uihlein, 53 

* NoTB. — For instances of pleadings held frivolous and otherwise, 
consult cases cited in Bliss's Ann. Stats. N. Y. 3d ed. vol. i. pp. 620-625 ; 
Lerdall v. Charter Oak Ins. Co. 51 Wis. 426 ; Phitt v. Robinson, 10 
Wis. 128 ; Milwaukee v. O'Sullivan, 25 Wis. 666 ; Gmbb v. Reming- 
ton, 7 Wis. 349 ; Brayley v, Pickett, 28 Wis. 598 ; Sage v. McLean, 37 
Wis. 357 ; Crowns v. Forest Land Co. 99 id. 103. 
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244. What BCattmr may b« striolMn oat of PI— dlngi. — 
1. Irrelevant matter, which is such as has no sabstantial 
relation to the controversy between the parties to the 
action.^ Irrelevancy comprehends (a) prolixity or need- 
less details of material matter, and (b) matter out of which 
no cause of action or defence could arise, and which can- 
not in any aspect affect the decision of the court' It 
must be clearly and palpably irrelevant to Justify an order 
striking it out.* 

2. jRedundarU Matter. — This is distinguished from 
irrelevant matter in this : A needless repetition of mate- 
rial averments, while not irrelevant, is redundant^ ^' If 
the matter cannot be made the subject of a material issue, 
it has no business in the pleading and ought not to be left 
there." * Redundancy is surplusage which tends to cum- 
ber the record, and may prejudice the other party. 

It is to be observed that motions to strike out for irrele- 
vancy or redundancy are addressed to the discretion of 
the court ; and under the general policy of code reform, 
errors that do not mislead the adverse party or prejudice 
his case are disregarded;* and irrelevant or redundant 

VTis. 165. The sufficiency of the pleading is considered as on de- 
mnrrer. If a pleading is had, it may he stricken oat as friyolous; 
and on appeal from an order striking out a pleading as frivolous, the 
order will not he reversed, if the pleading was had in suhstance. 
Biggie V. Bonlden, 48 Wis. 477; Lerdall v, Ins. Co. 51 Wis. 426; 
Krall V. Lihhy, 53 Wis. 295. 

1 Seward v. Miller, 6 How. Pr. 313 ; Fasnacht v. Stehn, 53 Barh. 
650. 

2 Bank v, Kitching, 11 Ahh. Pr. 435 ; Weber ». Schwartz, 12 N. Y. 
S. R. 621 ; Auhrey v. Fisk, 36 N. Y. 47. 

» Averill V. Taylor, 5 How. Pr. 476 ; Walter v. Fowler, 85 N. Y. 
621. 

« Bowman v. Sheldon, 5 Sondl 657 ; Carpenter v. Reynolds, 58 
Wis. 666 ; Durch v. Chippewa Co. 60 id. 227. 

« Plank Road Co. ». Wetzel, 6 How. Pr. 68 ; Phillips' Code, PL 
§ 281. ^ Code Ref. 315. 
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matter will not be eliminated where it does not teud to 
seriously prejudice the other party.^ Statements of evi* 
dentiary matter will be stricken out as redundant,' as is 
held by some authorities.* 

3. Scandalous Matter. — Scandal in a pleading consists 
in the allegation of anything unbecoming the dignity of the 
court to hear, or which is contrary to good manners, or 
charges some one with a crime not necessary to be shown 
in the cause, and which bears crueUy upon the moral char* 
acter of an individual.* The court has inherent power to 
strike out such matter. The attorney who inserts it may 
be himself ordered to pay the costs ; ^ and all the codes 
provide for its expunction from the pleadings.* 



SECTION IV. 

MOTIONS TO MAKE PLEADING MORE DEFINITE AND 

CERTAIN. 

245. Indefinite or uncertain allegations, etc., when 
contained in a pleading, are not ground for demurrer,* 

1 Clarke v, Harwood, 8 How. Pr. 470; Pacific Mart S. S. Co. v, 
Irwin, 67 Barb. 277 ; Phillips* Code PL § 283. 

2 Wooden v. Strew, 10 How. Pr. 48 ; Williams v, Hayes, 5 How. Pfc 
470 ; Marrone v. N. Y. Jockey anb, 44 N. T. S. B. 455 ; Petree vi 
Fielder, 3 Ind. App. 129 ; Carpenter v. Reynolds, 58 Wis. 666. 

« Daniell Ch. Pr. 347; Wood v. Morrell, 1 Johns. Ch. 103; ante, par. 73. 
« Code Ref . 293 ; McVey v. Cantrell, 8 Hun, 522. 

* Code Ref. 293. 

* Code Ref. 299 ; LoriUard v. Clyde, 86 N. T. 384; Roe v. Lmcoln 
Co. 56 Wis. 60. 

* NoTB. — As to redundancy and motions to strike out such matter, 
consult cases cited in Bliss's Ann. Stats. N. T. 3d ed. § 545, and notes; 
Davis V. C. & N. W. Ry. Co. 46 la. 394 ; Carpenter v, Reynolds, 58 Wis. 
666 ; Durch v, Chippewa Co. 60 id. 227 ; Cathcart v. Peck, 11 Minn. 4& 
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eseefii m GufiAnia, Oolondo^ Idaho^ Monteaa, Nerads, 
mad VtMkJ Ebevhoe they are act by nolioii to mate 
the pleadiDg more d^ute and emtaiiL' Thia molkm may 
be made in the Mlowiiig l i Mt au ce a , among othen too 
Mmenwa to be kere mentioned: (1) Wben the aUega- 
tiona of a complaint are eo inddfaiite and nnoertain that 
the nature of the action cannot be nndnstood thereftom.* 
(2) When the allegationa are eo Tagne that it doea not 
appear thereftom in whaX capacity a party aoes or ia saed.^ 
(S) Whm tiie allegationa are uncertain or indefinite as to 
time, place, quantity, title, penon, or any other matter 
required to be pleaded with owtainty in the particular 
case.* (4) When the allegationa of a pleading are faulty 
in duplicity, setting up two grounds for a sin^e claim.* 
(5) Whm two causes of acticMi whidi may be united in 
the same complaint are jumbled into one count or state- 
ment,* instead of bdng separately stated. (6) When 
defences whidi ou^t to be separatdy and distinctly 
stated are confusedly gi^en in one statemenL* (7) When 
denials are so indefinite and uncertain that it can- 
not be understood what is denied and what is admitted.* 



1 Code BeL 136, 197, SOOl > Id. S99. 

• ¥^«]k«B V. Cunp, 40 N.T. Si^k (X 70. 

4 JoneB V. Norwood, 37 N.T. Sap. (X 35; 66 N.T. 616; Fuiridgtt 
«. Haley, 20 N. T. Week. Dig. 3Ml 

* Thatcher V. Morris, 11 N.T. 437 ;Veimitjav.Beatt7, 6 Baib. 489; 
T^ople V. Bjder, 19 N.T.433; LoBter v. Jewett, 11 N.T. 453; Haan 
ai Cnttbig, II N.T. S. R. 891. 

4 Gardner v. Locke, 9 Crr. Ftoc 9S9; Dorr v. ]CI]8,3 Cir. Ptoc 7. 

T Bas a. C(Mii8tock,36 How. Tr. 389; Freer v. Dviton, 61 N.T. 
499; Oazke v. Laagwoiihy, 19 Wia. 441 ; Sentiiid Co. v. ThompaoB, 
3811^8.489; Bank v. Bajrlka, 41 Mo.974; Hardj v. MiDer, 11 Neh. > 



• Code BeL 160; Kerr v. Hajea, 35 N.T. 331. 

• Faasworth v. Wilaon, 5 Cit. Pkoc R. 179 n. ; Spiea «. Roberta. 
i8 Jonea & Sp. 301; FhiD^' Code FL § 984. 
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(8) When the pleader mingles general and tpedfic alle- 
gations so as to leave his meaning unoertain.^ (9) When 
facts are stated loosely and generally, bat in snoh manner, 
that the pleading would be aided by verdict or finding.' 
(10) When. a partial defence is not pleaded as saeh, it 
may be required to definitely so state.* 

246. When Motion must be made. — The motion 
should be made before trial,^ and will receive little favor 
from the court when made at the trial, or on appeal. It 
ought to be made within the period allowed for pleading.* 

247. How Motion determined. — The motion is to be 
determined upon the face of the pleading by inspection 
of it* 

SECTION V. 

OBJECTIONS TAKEN BT ANSWER. 

248. Objections taken by Answer. — The several 
grounds of demurrer, enumerated in their proper con- 
nection,^ when not appearing on the face of the pleading, 
may be taken by answer to it* In respect to this sub- 
ject, sufficient has ahready been ezplaini^l in the chapters 
on Demurrers and Answers.* 

1 Madden v. Rj. Co. SO Mmn. 4&3. 

* Horn V, Ludington, 28 Wii. 81 ; post, p. 90% 

* Simmons v. Simmons, 21 Abb. N. C. 469. See Thompson v. Hal- 
bert, Id. 266. 

* Smith V. Woodruff, 1 Handy, 276; Osbozn o. QxsTes, 11 Ore. 
526 ; Farmers', &c. Bank v. Sherman, 6 Bosw. 181 ; 33 N. Y. 69; Qer- 
mania Bank v. DisUer, 67 Barb. 383 ; St. Lonis, ftc. B. B. CkK k^ 
SnaTelj, 47 Kan. 637 ; Garaid v, Garard, 135 Ind. 15. 

6 Siiunmond v, Earle, 5 Abb. N. C. 105. 

* Cook V, Matteson, 33 N. Y. S. B. 497. 

7 Ante, pp. 214-296. • Code Bef. 141. * Afite, pp. 2a7-24a 
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The objection that the action is barred by the Statute 
of Limitations is taken in some jurisdictions, as has been 
ahown, by demorrer, when apparent on the face of the 
complaint In other jurisdictions it must be taken by 
answer, and in all may be so taken.^ 



SECTION VL 

OONSTBUCnON OF PLEADINGS. 

249. Pleadings liberally oonstmed. — The rule of the 
common law, intended to secure certainty and prevent 
ambiguity or doubt as to meaning, is that when two or 
more meanings present themselves in the pleading, that 
construction which is most unfavorable to the pleader shall 
be adopted.* The codes adopt a more liberal rule in the 
provisions found in nearly all of them, that '^ in the con- 
struction of a pleading for the purpose of determining its 
effect, the allegations shall be liberally construed, with a 
view to substantial justice between the parties." • Con- 
trary to the common-law rule, every reasonable intend- 
ment is to be made in favor of the pleading;^ and if 
matter is capable of different meanings, that which sup- 
ports the pleading will be adopted.' The pleading must, 
however, be construed according to what it says, and not 
what the pleader intended,* and the law will not assume 
any fact in favor of a party which is not averred J 

1 Code Ref . 135, 278. > Steph. on PI. s. y. Rule ii. 

* Code Ref. 259. 

« Morse v. Gilman, 16 Wis. 504 ; Bnsta v. WardaU (S. D.), 52 N. W. 
41S; Isaacs v. HoUand (Wash.), 29 Pac 976. 

« AUen V. Patterson, 7 N. Y. 476; Olcott v. CanoU, 39 N.T. 436. 

* Gould V. Glass, 19 Barb. 179; Ogdensbnrg Bank v. Van Beii» 
■daer, 6 Hill, 240; Gale v. James, 11 CoL 540; 19 Pac. 44e. 

Y Cmger v. Hod. Rir. R. R. Co. 12 N. Y. 190, 201. 
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In the application of this rale, the following are among 
the more prominent points found in the cases : (1) Veri- 
fied allegations will be constmed with reference to each 
other, and harmonized if possible.^ (2) When there is 
doubt as to the nature of the action^ the summons and 
the demand for relief may be considered to determine.' 
(3) When facts and legal conclusions are alleged, the 
facts will control ; * and denials of fraud will not avail 
against admissions of fact showing fraud.^ (4) Words 
will be construed in their ordinary and popular sense.* 
Where a word has different meanings, — one a judicial or 
statutory definition, the other inaccurate popular use, — 
the latter will be the meaning given it when it is plain 
from the whole pleading that such was the sense in which 
the pleader used it.^ (5) The use of one word or name 
for another, by clerical mistake, will not vitiate the plead- 
ing where there is no doubt as to the one intended to be 
used.^ (6) Pleadings will not be Judged from their general 
statements or detached sentences, but from their whole 
scope and tenor.^ (7) Abbreviations which can be clearly 
understood in the connection in which used, and not am- 
biguous, are read as if the word were written in full.* 
Common abbreviations, descriptions of land by figures, 
by initials, etc., well known and used, will be judicially 

1 Ryle V, Harrington, 14 How. Pr. 59 ; Sylvia v, Sylvia, 11 Col. 319 ; 
17 Pac. 912. 

3 Bodgeis V. Bodgers, 11 Barb. 595; Gillett v. Treganza, 13 Wis. 
172; Lowber v, Connit, 36 Wis. 176. 

< Jones V, Phoenix Bank, 8 N. Y. 228, 235. 

^ Bobinson v. Stewart, 10 N. Y. 189. 

B Woodbnry v, Sackrider, 2 Abb. Pr. 402. 

« Cook V, Warren, 88 N. Y. 37. 
. ' Warbritton v, Demorrett, 129 Ind. 351. 

* Clore V. Mclntire, 120 Ind. 262. 

* Odd Fellows' BoUding Assoc, v. Hogan, 28 Ark. 261 ; Smith n 
Butler, 25 N. H. 521. 
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notioed,^ m will the known and aooepled abbreTiations 
of Christian namesy* names of months,* States, etc/ 
(8) Where a complaint alleges fkcts in such manner that 
a cause of action is stated on contract and in tort, it will 
be deemed to be on contract,* and the allegations of tor- 
tioas intendment will be stricken out* (9) Espedallj 
when the adverse party has not attacked a pleading by 
demorrer or motion to make more definite and certain, 
will the rale of liberal constmction be applied against 
objections made for the first time at the trial,^ or on 
appeal' 

250. ZUnstratiTe Instances. — The rule of liberal con- 
stmction of pleadings is illustrated by the following deci- 
sions : The ayerment that an agreement was made held 
to import a lawful, valid agreement (Pettit i;. Hamlyn, 43 
Wis. 814). That a deed was ^* executed," implies that it 
was signed, sealed, and delivered (Thorp r, Keokuk Coal 
Co. 48 N. Y. 258). The allegation that defendant accepted 
implies a due acceptance (Graham v, Machado, 6 Duer, 
514; Partridge t^. Badger, 25 Barb. 146). Acceptance 
by a corporation by its treasurer held to imply averment 
of his authority to accept (Id.)* The allegation of ^'due 

1 Kile o. Yellowhead, 80 HI. 208; Jordan, Ac Auoc v. Wsgoner, 

83 Ind. 50. 

s MoMley v. Martin, 37 Ala. 216. 

* Keanu v. State, 3 Blackf. 334. 

* BoRongh V, Wilson, 59 Ind. 536. Bat aee EUii v. Park, 8 Tex. 

205. 

B Seelye v, Zimmer, 40 N.T. S. R. 604; Bidder o. Whitlock, 12 

How. Pr. 208. 

* Hunter v. Powell, 15 How. Pr. 221. But fee Snpr^s v. Decker, 

SOWiB. 624. 

7 St John V, Northup, 23 Barb. 25; Wall v. BofEalo Water Worki, 
18 N. Y. 119 ; Hacelton v. Union Bank, 32 Wia. 34. 

t BTina v. Schafer, 88 Ind. 92; Samnela v. Blanchard, 25 Wul 
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notioe " held to impl; sufficient notice (Kosterer t^. Beaver 
Dam, 52 Wis. Ii6). The avennent that a trespass was 
committed on or aboat a certain day, held sufficient on 
demorrer (Leihy v. Lumber Ca 49 Wis. 165). The 
word '^ agreed" used in a complaint construed to mean a 
valid agreement (Steams v. St L. &c R. R. Co. 4 N. Y. S. 
Bep. 716). ^Dulj issued" held to imply issue of execu* 
tion on leave of court, where such leave was necessary 
(Jones V. Davis, 22 Wis. 422). 



SECTION vn. 

AIDER OF DEFECTTVE PLEADINGS. 

251. DefectiTe Pleadlnga — how cured. — Many defects, 
that might afford ground for demurrer or motion, are cured 
by waiver of objection to them or by subsequent proceed- 
ings in the action. The instances in which this may 
happen are here briefly summarized : — 

1. Waiver of Oljection. — It is expressly provided by 
the codes that such objections as (a) want of legal capa- 
city to sue, (ft) the pendency of another action between 
the same parties for the same cause, (c) defect of parties, 
{d) the improper joinder of causes of action, which are 
grounds of demurrer when appearing on the face of a 
complaint or petition,^ and of answer when they do not,* 
are waived when not taken by demurrer or answer.* 
So it is of such objections as that a pleading is not sub- 
scribed or verified,^ or that the separate counts are not 
numbered,* or suing by initial instead of fhll Christian 
name,* and others of like character. 

1 Code Rel I2S-140. < Id. * Id. 14S. 

« Stele V. Chadwick, 10 Ore. 488. 
B Cobbe V. B. B. Go. 38 la. 601. 
* Nichols V. Dobbiiui, 8 Mont 54a 
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2. Aider hy the Pleading of the Adeeme Pairty, — At 
common law it is said to be ** express aider/' when the 
opposite party supplies in his pleading some material fact 
omitted in the pleading to which he responds.^ This role 
obtains under the codes.* It has even been held that a 
denial of a fact not alleged supplied the omission of such 
allegation ; ' but this is probably an unwarranted stretch of 
the rule.^ 

3 . Aider by Verdict. — The common-law rule as to aider 
by verdict is stated thus : " Where there is any defect, imper- 
fection, or omission in any pleading, whether in substance 
or form, which would have been a fatal objection upon 
demurrer, yet if the issue joined be such as necessarily 
required on the trial, proof of the facts so defectively or 
imperfectly stated or omitted, and without which it is not 
to be presumed that either the judge would direct the jury 
to give or the jur}'^ would have given the verdict, such de- 
fect, imperfection, or omission is cured by the verdict." 

The doctrine of aider by verdict is of extensive applica- 
tion under the codes : — 

1. In curing defective pleadings in which the allegations 
are too general, loose, ambiguous, or otherwise so defec- 
tive as to be exposed to motion to make more definite and 
certain.^ 

^ Chittj's Fl., Perkins' ed., 16 Am. ed. p. 703 ; Steph. on PI. s. i. Rule i. 

« White V. Joy, 13 N. Y. 83 ; Kercheval v. King, 44 Mo. 401 ; Irwin 
r. Shaffer, 9 Ohio St. 43; Ferrera v. Farke (Ore.) 23 Pac. 883; 
Henry i;. Sneed, 99 Mo. 407, and see Gulf, &c. v, Anderson, 76 Tex. 
194 ; Shartle v. Minneapolis, 17 Minn. 308; Dayton v. Ins. Co. 24 Ohio 
St. 345; Garrett v. Trotter, 65 N. C. 430; Bate v. Graham, 11 K. 
Y. 237 ; Salazer v. Taylor, 33 Pac. 369. 

* Lonisville Canal, &c. Co. v. Murphy, 9 Bush (Ky.), 522, 529; 
Grace v. Nesbit (Mo.) 18 S. W. 1118. 

« Scofield v. Whitelegge, 49 N. Y. 259, 261. 

* Quirk V, Clark, 7 Mont. 231 ; Johnson v. Mo. Pac. B. R. Co. 96 
Mo. 340; Colchen v. Ninde, 120 Ind. 88; Peters v. Banta, 120 Ind. 
416 ; Bonds v. Smith, 106 N. C. 553 ; Phillips' Code PI. § 287. 



Cha7. Xn.] GENERAL PROVISIONS, ETC. 808 

2. In supplying omitted allegations necessary to perfect 
« pleading, where the parties have proceeded and tried the 
cause as if such allegations had been duly inserted.^ 

But while a defective statement of a cause of action may 
he cured by verdict, a defective cause of action cannot,* 
nor can the entire omission or absence of a material allega- 
tion be so cured.* 

3. In suppl3ing omitted pleadings, such as answer to 
amended complaint ^ or reply * where the parties had tried 
the issue as if such pleadings had been duly put in ; or 
where the parties have tried the issue without pleadings.^ 

4. Aider by Judgment — Substantially the same rules 
apply as to a pleading being aided by judgment as by 
verdict. In actions tried by the court, where no verdict is 
rendered, but a finding of facts and conclusions of law by 
the court is filed, and judgment thereon, the finding and 
judgment operate to cure defects in pleading in the same 
manner as the verdict does in the cases above cited.^ 
This doctrine, however, is full}' embraced in the code pro- 
visions cited in the next sub-division of this paragraph. 

5. JErrora in Pleading^ etc.^ when disregarded. — 
^'The court shall, in every stage of the action, disregard 
any error or defect in the pleadings or proceedings, which 
shall not affect the substantial rights of the adverse party, 
and no judgment shall be reversed or affected by reason 
of such error or defect" • 

^ Fox V, Spring Lake lion Co. 89 Mich. 387 ; Harkness v. McClain, 
29Fac. (Utah) 964; Bianns v. Glesige (Ind.), 29 N. E. 1061. 

3 Richards v. Tiav. Ins. Co. 80 Cal. 505 ; Minor v. Rogers Coal 
Co. 25 Mo. App. 78. 

* Clement v. Hughes, 16 S. W. 358. See anUy % 171 a. 
« Gale V. Water Co. 14 CaL 25. 

« McAllister v. Howell, 42 Ind. 15. 

* Lake v. Albert, 37 Minn. 453. ? Ante, p. 302. 

* Code Ref. 315. For numerous decisions applying the salutary 
provisions of this statute, see the cases cited in the annotated codes. 
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SECTION vra. 

VABUHOX. 

252. Vuianoe defined. — It is a general and salutaiy 
role of pleading that the allegations and the proofs ad- 
duced to support them must correspond. The object of 
pleading being to apprise the court and the adverse party 
of the facts of the case or defence, the strict rules of the- 
common law regard a discrepancy between the allegations, 
and the pleading and the proof as a yariance. If the- 
difference is upon a substantial point it is *' a fatal vari- 
ance,"^ and the case or defence fails. The doctrine of 
variance, founded in the strict logic of pleading, made- 
wreck of many meritorious actions and defences where- 
the pleader had misconceived his facts or been disap- 
pointed in his proofs. Before the adoption of the codes,, 
the rule had been mitigated in English practice,* which 
formerly was in a ^^ disgraced state "on account of the 
rigid application of this doctrine.* 

The codes, while not departing from the rule that the^ 
allegations and proofs must correspond, have so modified 
the common-law doctrine of variance as to apply it sensibly^ 
for the furtherance rather than the defeat of justice. 
There are three grades of discrepancy between allegations: 
and proofs under the codes, each of which is treated 
according to its own nature, the paramount aim being to* 

1 Steph. on PL 85. 

< Stat. 3 and 4 TIHIliam, c. 42 ; 9 Geo. 4, c. 1 5 ; Chittj's Fl., Perkins*' 
ed., 16 Am. ed. p. 328. 

* Cliittyli PL same ed. 328. For instances of the rigiditj of the 
old system, see Waters v. Mace, 2 Bam. & Aid. 756 ; Jones o. Mars, 
S Campb. 305 ; Jelf v. Oriel, 4 Car. & P. 22 ; Tomer v. Hardj, 9 
Mees. & Welsby, 770; Chanter v. Leese, 5 Mees. & Welsby, 698 ; Szoik 
V. Russell, 4 M. 4 Bel. 505. 
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accomplish a just «4)^<^tion of the real controyersy cm 
the merits. 

253. The oode rules as to Tarianoe are the following : 
(1) An immaterial yariance is one where the discrepancy 
is slight and so unimportant that the adverse party is 
not misled or prejadiced.^ The court orders an immediate 
amendment without costs, or treats the pleading as though 
it were amended, letting in the evidence and giving it due 
weight (2) A material yariance, of the kind that would 
be fatal at common law, occurs where although the proof 
has relation to and connection with the averments of the 
pleading, yet the discrepancy is so great and is upon some 
substantial matter that the other party has been misled 
and will be prejudiced.* In such case the court in its dis- 
cretion allows an amendment on such terms as may be 
just, and may grant continuance or otherwise to enable the 
aggrieved party the better to meet the case against him. 
(3) When there is a complete failure of proof, not in 
some particular or particulars only, but in the entire scope 
and meaning of the allegations, the proof wholly fails 
to make out the case. In such case no amendment is 
allowed. The case or defence then wholly fails for want 
of proof.' A party cannot recover when he does not 
prove his case, nor can he allege one cause of action and 
at the trial prove another.^ 

254. UlnstratlTe Znstanoes. — For instances illustrative 
of variances held immaterial, consult cases cited in Bliss*s 
Ann. N. Y. Code, 3d ed. vol. i. pp. 632-635 ; S. & B.'s Wis. 
An. Sts. §§ 2670-2671; Whittaker's Ohio An. Code. 



1 Code Ref. S61. * Id. 262. * Id. 2«3. 

^ Dunn v. Dmant, 9 Dalj, 391 ; Beard v. Yates, 2 Hon, 466; 
Batler v. liyemiore, 52 Barb 570 ; SUert v. Oshkoeh, 14 Wis. 586. 

so 
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S 5295 ; Clark's N. C. Ck>de, §§ 269, 270 ; and other atat- 
iites cited in the Code Beferences. 

For instances of variance held material and amendable^ 
see same cases and statutes. McQuillan's PL & Pr. § 482, 
and Missouri cases cited. 

For instances of failure of proof, examine above cita- 
tions : Whitcomb t^. Hungerford, 42 Barb. 177 ; De Graw 
V. Elmore, 50 N. Y. 1 ; Neudecker v. Kohlbeig, 81 N. Y. 
296 ; Dean v. Yates, 22 Ohio St 388 ; Timmons v. Wig- 
gins, 78 Ind. 297 ; Packard v. Snell, 35 la. 80 ; Faulk- 
ner V. Faulkner, 73 Mo. 327 ; Archibald v. Mut Ins. Co. 
38 Wis. 542 ; O'Brien v. St Paul, 18 Minn. 176. 



SECTION 

SUFPLEMENTAL PLEADINGS. 

255. When Permitted. — Following the liberal course 
of equity pleading, the codes allow supplemental pleadings 
to be interposed by leave of the court By the rules of 
equity pleading, as has been observed,^ a supplemental 
bill could be filed in the cases specified in an earlier 
part of this volume. In the common-law system, matters 
occurring after the last continuance material to the de- 
fence could be pleaded puis darreign continuance. The 
supplemental pleadings of the codes are a substitute for 
the pleas puis darreign continuance of the common-law 
and the supplemental pleadings in equity.^ By the codes 
it is generally provided that supplemental pleadings may 

• 

be allowed by the court on motion, and on such terms 
as may be just. But the rule of the equity courts is 
somewhat narrowed in its application. While most of the 

1 AnU^ p. 63, psr. 52. < Holyoke v. Adams, 59 N. T. 235. 
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codes authorize the courts to allow supplemental pleadings 
alleging facts material to the case occurring after the 
former pleading was served,^ only a part of them allow it 
to be made to allege facts of which the party was ignorant 
when he made his former pleading.* But as the same end 
can usually be attained by application for leave to amend, 
where some facts existing at the commencement of the 
action, of which the pleader was ignorant^ ought to be 
alleged, the difference in the codes is of small practical 
importance. 

256. The Supplemental Complaint. — It is to be 
noted: (1) tlfat the supplemental complaint is not a 
substitute for the original, which still stands,' but must 
allege facts material to the relief sought, and tend to show 
more conclusively the plaintiff's right to recover,^ hence : 
(2) It is not permissible to set up a new cause of action 
or claim ; especially a new cause of action accruing since 
suit begun cannot be set up. The plaintiff cannot sue on 
an unripe cause of action and then help out his case by 
a supplemental complaint alleging that it has subsequently 
ripened,' nor that he had since acquired title giving him 
right to sue.' (3) It is allowed only on leave, and in the 

1 Code Ref . 306-^07 ; Groodacre v. Skinner, 47 Kan. 575. 

3 Code Ref. 308. 

* Dann v. Baker, 12 How. Pr. 521 ; Slanson r. Englehart, 34 Barb. 
198} Watson v, Thibou, 17 Abb. Pr. 184; Wayne Pike Co. v. Ham- 
mons, 27 N. E. 487 ; Gibbon v. Dougherty, 10 Ohio St. 365 ; Nave v. 
Adams, 107 Mo. 414. 

^ Watson V, Thibon, supra; Noonan v. Orton, 21 Wis. 283 ; West v. 
Boms, 2 Law Boll. N. Y. 55. 

^ Tiffany v. Bowerman, 2 Hnn, 643 ; Steinbarter v. Wolfstein, 13 
Ky. L. 871 ; Farmers' L. &. T. Co. v. Tel. Co. 47 Hun, 315. 

^ Moon V. Johnson, 14 S. C. 434; Buckley v. Buckley, 12 Ney. 423 ; 
BnU i;. Rothschild, 16 Cir. Proc. (N. Y.) 356 ; Loring v. Harris, 12 
Minn. 255. 
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disoretton of the ooort, and upon sach terms es may be 
jast^ 

257. Bvpplemental Anawen. — As the defendant ought 
to be aUowed to make any defences to the action that 
may arise before the trial, great liberality is allowed, as 
well in supplemental answer ' as in amendment* It is well 
settled that (1) the supplemental answer is a substitnte 
for the pleapuia darreign continuance of the common-law 
system ; ^ * and that it will be permitted to set op any 
matter of defence (bat not coantern^laim ^) arising after 
the former answer; (2) that the supplemental answer 
must bring forward matter which is apparently a good de- 
fence ; ^ (3) that in many of the States, as has been noted, 
the supplemental answer may also present defences ex- 
isting prior to suit brought, but of which the defendant 
was ignorant when he made his answer;* (4) that it is 
discretionary with the court to allow supplemental an- 
swers,' but that such answers ought to be let in when the 

^ Code Ref. 306; Medbnry v. Swan, 46 N. T. 200; Holjoke v. 
Adams, 59 N. Y. 233. 

> Bate V. Fellows, 4 Bosw. 638; Hoyt v, Sheldon, 4 Abb. Ft. 59; 
Badley v. Honghtaling, 4 How. Pr. 251. 

« Ante, p. 278. 

* Morel V, Garrelly, 16 Abb. Pr. 269. 

* Ante, p. 256. 

* Morel V. Ganellj, wpra; Lyon v. Isett, 42 How. Pr. 155 ; Batzer 
V. Ratzer, 2 Abb. N. C. 461; Palen v. Bnshnell, 18 Ciy. Proc 
(N. Y.) 56. 

f Code Ref. 318. 

9 Spear v. Major, 72 N. Y. 442. In some cases snpplemental answer 
may be filed of right. N. Y. Code, 544, as revised ; Gaa-Works r. Stand- 
ard Gas-Light Co. 47 Hnn, 255. 



* NoTK. ^Bnt the snpplemental answer is not like the plea puis dar^ 
reign, a waiyer of defences interposed in the former answer, 4 West. 
Iaw Jour. 1. 



Chap. XH] QENEBAL FBOYISIONS, ETC. 809 

facts pleaded amount to an entire discharge of the action ; * 
(5) that the defendant will be denied leave to file and 
serve supplemental answer, if guilty of laches in applying 
for leave afber the grounds of such answer arise or come 
to his knowledge ; * but the leave is so largely matter of 
discretion that the decisions on this point are far from 
uniform.* 

25a The supplemental reply may be made, on leave, 
and on the like reason. The codes allow them on the 
same grounds that other pleadings are allowed.^ The 
reply can be supplemented only where some matter has 
arisen or come to knowledge since it was put in, to per- 
fect or strengthen the plaintiflTs defence to a counter- 
claim, or his response to new matter pleaded in the answer. 
A supplemental reply cannot be made to help out or sup- 
plement a weak complaint 

259. Zieave to file Supplemental Pleading — How ob- 
tained. — When it is found necessary to file a supple- 
mental pleading, the applicant prepares an affidavit setting 
forth the object of the action, and the condition of the 
cause, and the proceedings thus far had. The facts are 
then briefly stated which have subsequently occurred, or 
which have subsequently come to his knowledge, and his 
ignorance of them when the former pleading was made 
and served, and any facts necessary to be stated to show 
no laches or neglect on the part of the applicant On this 
affidavit a motion is noticed or order to show cause ob- 

1 Dronghfe v, Cnrtifl, S How. Pr. 56. 

* Medbozy v. Swan, 46 N. Y. 200; Banfeow v, Hansen, a Hon, 333; 
McDonald v. Daris, 12 Hnn, 95. 

* Drought V. Curtis, S How. Pr. 56. 

* Ormsbea «. Brown, 50 Barb. 436. 
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Uined, and the motion hoaid. The court then gnmti 
Imito to filo the w^plftnimtfil ptoiding 
The fonn of the plf>ading may be thus :<— 

Fomv ov SapruaoHTAi. Plbaduto. 

nu rf CoMie, > Sapplemental Complaint (or Aniwer). 

The above-naiiied plaiptiff (or dafendent)t by , his attor- 
ney, in this his sapplementsl oomphdnt (or answer), which is 
served under and porsoant to an order of the oourt, made 

hendn, on the day of a. d. 18 — ^ to which reference is 

hereby made, farther alleges [Acre 9UmU ike maUen estaUial to be 
euppUmeiUaUjf pleaded^ 



* NoTB. — Snpplemeiitid pleadings allowed in discietion, Holjoke 
V. Adams, 59 N. T. SS3, and will be refused where wmitwtmry (Sage p. 
Mosher, 17 How. Pr. 367), or where applicant ii gmUjf of 2aoAef (Hojt 
V. Sheldon, 19 N. Y. 107), or where it attempts to introdnoe a new, tn- 
dependemt twhttamiive eaum of actum growing out of later fiwti not affect- 
ing caw made in first complaint (Cohn o. Hossen, 67 How. Pr. 461 ; 
Boll V. Rothschfld, 4 N. T. Snpp. 826 ; Hallj v. Graf, 29 Hnn, 443), 
nor where the matter is hamd 6y Ab ttaiute of UmkatiomM (Miller r. 
Johnson, 10 Ciy. Pro. R. 805) ; nor where the facts alleged are tscon- 
Mtent with the original Slanson v. Bnglehart, 34 Barb. 198. 

It will be allowed where the sabeeqnent facts doodop or eaUmd f^ 
right of actum (Haddow 9. Londy, 59 N. T. 320), as, in replerin, of 
sheep to ^Cege increase and ask for damages for lambs and wool 
(Backlej v, Backlej, 12 Ner. 423), or where there is a tramtfer of 
interest in the subject of the action (Diehl v. Lambert, 9 Cir. Pro. R. 
347 ; CkKle 3ef. 317), or a devolution of HabUity (Prontf v. By. Co. 85 
K. Y. 272) ; or where additional instalments fell doe on the instmment 
saed upon (B'k v. East Cliester, 44 Hun, 537). 

While in some codes newty-diteot^ered fact* may be groond for sup- 
plemental pleading, the better course is usually to ask leaye to amend 
the former pleading. 
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CHAPTER XIIL 

OF CROSS-COMPLAINTS. 

260. The Cross-Complaint. — As was mentioned in the 
introductory chapter of this volume, the defendant in a 
suit in equity must sometimes file a cross-bill, in cases 
where he seeks for himself some affirmative relief against 
the plaintiff, or other defendants, or both together,^ or the 
plaintiff and persons not parties to the suit 

The ordinary counter-claim of the codes is applicable 
where the defendant desires some affirmative relief against 
the plaintiff, or some of the plaintiffs, between whom and 
himself a several judgment might be had, connected with 
the subject of the plaintiff's action, or arising out of the 
same transaction; but when the defendant desires relief 
against other defendants as well, or against the plaintiff 
and other persons not parties to the suit, the counter-claim 
of most of the codes is not available to afford him such 
relief.* The practice provided to meet such cases in the 
code States is as follows : — 

^ Ante^ par. 54. 



* NoTB. — The following instances will giye an idea of the uses of thm 
cross-complaint : A sned B on a note made by B. In the action B filed 
a cross-complaint alleging that one C was the real partj in interest, and 
A merely his agent ; that C had received with the note property as 
security from which he had realized more than enongh to pay the 
amount of the note, and prayed that C might be made a party and 
required to account and pay over the surplus, etc., received from the 
property delivered as security. Marriott t;. Clise, 13 Colo. 561. In a 



sit THE LAW OF PLEADING. rP^HTlI 

1. A few SUtes (Arkansas, California, Idaho, Kentacky, 
Ohio^ and Wisconsin) allow a cross-complaint^* 

1 Code Bef. 1S7. 



foreelosnre foit one defendant filed a cross-complaint alleging that he 
was an owner of an nndirided half of the mortgaged premises, and had 
executed the mortgage merely as surety for the owner of the other 
half ; that the latter had conveyed his interest in the premises to a 
third person, who had agreed to pay the mortgage, and praying that 
the third party be made defendant and his interest in the land be 
ordered first sold ; and this was held a proper case for filing a cross- 
complaint Chaplin v. Baker (Ind.), 24 N. E. 233. In an action by 
part of the heirs of a deceased owner of real estate against the other 
heirs for a partition of the real estate descended to them, one of the 
heirs alleges in a cross-complaint that the ancestor, for lore and affec- 
tion and in consideration of money, agreed to convey the real estate 
in question to him, and had pnt him in possession, under such agree- 
ment; and he prayed specific performance, as against all the other 
parties, of the agreement of the ancestor. Held, a good cross-complaint. 
Winslow V, Winslow, 52 Ind. 8. In an action for trespass on B. lode 
one defendant filed a cross-complaint to have the title to E. lode 
quieted, alleging that the plaintiff had set up an adverse claim to part 
of E. lode, and was asserting the same by the original action. This 
was held a proper crossKiomplaint. Bullion, etc. Co. v. Eureka, etc. 
Co. 5 Utah, 3. 

* NoTB. — The occasions when this may be done are not stated alike 
in all the States above named. In California and Idaho the cross-com- 
plaint may be filed " whenever the defendant seeks affirmative relief 
against any party relating to or depending upon the contract or trans- 
action upon which the action is brought, or affecting the property to 
which it rehites" (Code Cal. § 442; Idaho R. S. 1887, § 4188). In 
Ohio the cross-petition is made in the answer, and constitutes a case 
for affirmative relief. There it seems to embrace the counter-claim 
of the other States. In Kentucky the cross-petition is defined to be 
" the commencement of an action by a defendant against a co-defend- 
ant, or a person who is not a party to the action, or against both, or 
by a plaintiff against a co-plaintiff, or against a person who is not a 
party to the action or against both ; and it is not allowed to a defend- 
ant, except upon a cause of action which affects or is affected by 
the original cause of action ; nor to a plaintiff, except upon a cause of 
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2. In seyeral States (Arkansas^ (Tonnecticat, Iowa, 
Kansas, Nebraska, and Wyoming) the defendant can 
plead a counter-claim; and if it render necessary the 
bringing in of new parties, they may be brought in.^ So, 
in Missouri.* 

3. In New York the cross-complaint by that name is 
not in use, but its purpose is accomplished, (a) by serring 
on co-defendant an answer that seeks determination of 
ultimate rights as between the parties to the action ; (ft) 
by bringing in new parties, where the relief sought by a 
defendant renders their presence in the action necessary.* 

4. In Indiana, the cross-complaint is in use, though the 
code is silent on the subject.^ 

The cause of action, on which the cross-complaint is 
grounded, must be one arising out of or having reference 
to the subject-matter of the plaintiffs action, and not 
relate to other and distinct matters.' 

1 Code Ref. 172, 84, 86. 

* Tncker v. S. & L. Ins. Co. 63 Mo. 458. Crofls-billfl maj be filed 
by attaching creditors, when. Roland v. Ross, 120 Mo. 128. 

s BUss' Ann. Code, § 521. 

* Fletcher v. Holmes, 25 Ind. 458; Woolen's Dig. p. 1267. 

* Harrison v, McCormick, 69 CaL 16. See 1 Wall. 14 ; 30 Ark. 249. 



action which affects, or is affected by, a set-off or connterclaim '' 
(Code '88, § 96). In Arkansas the statute is : " The defendant maj 
file a cross-complaint against persons other than the plaintiff and haye 
proceedings thereon, as follows : first, when a defendant has a cause 
of action against a co-defendant, or a person not a partj to the action^ 
and affecting the subject-matter of the action, he may make his answer 
a cross-complaint against the co-defendant or other person." The resi- 
due of the section relates to practice (Ark. Dig. 1884, § 5033). In 
Iowa the statute is : " When the defendant has a cause of action affect- 
ing the subject-matter of the action against a co-defendant, or a person 
not a party to the action, he may, in the same action, file a crosa* 
petition" (McClain's An. Sts. { 3869). 
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4 In a few States, it appears that the cross-oomplaint 
b used in all cases where the defendant seeks to obtain 
afflrmatiTe relief against the plaintiff, thus maklDg it do 
the office of ^^ the counter-claim/' ^ 

5. Where the cross-complaint is allowed, it serves also 
the purpose of the cross-bill in equity, to bring before the 
Court a question arising between two or more defendants 
in the same action * relating to the subject-matter in litiga*^ 
tion. The equity rule rests on the doctrine that the de* 
fendant has a right to insist that he shall not be obliged 
to institute another suit for the same matter that may then 
be adjusted between the defendants.* When his right to 
such relief appears upon the pleadings, and from the proofa 
taken between the plaintiff and the defendants, he is en- 
titled to such adjustment in the judgment, without filing a 
cross-oomplaint ;^ but when such facts as give him a right 
to some relief as against a co-defendant, are not provable 
upon the issues joined by the ordinary pleadings between 
plaintiff and defendants, the defendant must file his cross- 
complaint against the co-defendant, stating his cause of 
action relating to the subject-matter of the plaintiff's suit^ 

1 Ohio, § 5059 ; Wright v. Bacheller, 16 Kan. 259. 
« Story's Eq. PI. § 392. 

* Chamley v. Dunsany, 2 Sch. & Lefr. 710, 718. 

* Elliott t;. Pell, 1 Paige, Ch. 263. 

^ Fletcher v. Holmes, 25 Ind. 465 ; Tucker v. St. Louis Ins. Co. 63 
Mo. 588. Under the Ohio Code (§ 5059) the ansiver which prays 
affirmatiye relief may be deemed a cross-petition; and where such 
relief is prayed against a co-defendant, he may detfiur or answer, and 
his pleading may be met by demurrer or reply, as the case may require. 
The same provisions are found in the Code of Kansas (§§ 4177, 4187). 
In Wyoming, the Code also provides that an answer containing prayer 
for affirmative relief may be styled a cross-petition (§ 2447), and 
allows a defendant in such answer to pray relief against a co^efendant 
(§ 2447), following in this respect the Ohio Code (§ 5071). The effect 
of this is to incorporate the cross-complaint into the same pleading 
that contains the answer to the plaintiff's cause of action. 
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CHAPTER XIV. 

OF PLEADINGS IN EXTBAORDINART REMEDIES. 

261. Bztraordinary Remedies at Common Law. — In 
addition to the remedies afforded by tlie ordinary common- 
law actions mentioned in the introductory chapter of this 
volume, there were others in the common-law courts so 
exceptional and peculiar in their nature as to be regarded 
as eoBtraordinary remedies. They were not properly ac- 
tions, but were special proceedings, having generally a 
procedure and course of pleading somewhat different from 
that of ordinary actions. The most important and most 
frequently invoked of these were MandamuSy Quo War- 
rantOy Prohibition^ and Saheaa Corpus. They are men- 
tioned here only in the most general way, merely to note 
the methods of pleading in them as it obtains under the 
several codes of procedure. 

262. Mandamus. — The writ of mandamus (we com- 
mand you) was in English law a high prerogative writ, 
issued in the king's name out of King's Bench in the ex- 
ercise of supervisory Jurisdiction, directed to some person, 
corporation, inferior court or officer, requiring them to do 
some particular thing appertaining to their office or duty, 
which the court had previously determined, or at least 
supposed to be consonant with right and justice, where a 
party had no other readily available remedy.^ 

^ 3 Blackflt. Ill ; U. S. r. Macon Coanty, 99 U. S. 582 ; Stewart v. 
Police Jury, etc. 1 16 U. S. 135 ; People v. Met. PoL B'd, 26 N. T. 316 : 
Gilman v. Bassett, 33 Conn. 298. 
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In American laW| mftncUtmiis, where invoked in behalf 
of private right, is deemed not a prerogative writ, bat as 
in the natare of a private action/ and more properly a 
writ of right* 

263. In whose Name Proceedings in Mandamus are 
had.— > The codes are not nuiform in prescribing in whose 
name the proceedings for a writ of mandamus shall be 
broaght 

1. In part of the States, the proceeding, where a pri- 
vate right only is involved, is in the name of the person 
beneficially interested.' 

2. In some States, the writ is sned out in the name of 
the State upon the relation of the person beneficially in- 
terested,^ and the title of the action then is, '* The State 

of , upon the relation of (ex rel,) v, (name of 

defendant) ** 

3. Where the duty of which performance is sought to 
be compelled is in behalf of the public, and not for mere 
private benefit, the proceeding is prosecuted in the name 
of the State in all jurisdictions, and usually by the attorney- 
general or other public prosecuting officer, but maj' he 
prosecuted upon the relation of and by a private person.^ 

264. Pleadings in Itfandamiis. — The practice in olden 
time was for a petition or sworn suggestion to be filed 

^ Kendall v. U. S. 12 Pet 527 ; Commonwealth v, Bennison, 24 
How. 66. 

3 High's Ex. Rem. §§ 3, 4. 

• Ariz. § 2336 ; Ark. § 4569 ; Cal.§367; Colo.§308; Idaho, §4978; 
Ind. § 1169; Iowa, § 4613 ; Kan. § 4806 ; Ky. § 474; K. Car. § 622; 
Okla. § 5064; Ore. § 5941 ; Utah, § 3731. 

« Conn. §1294; Iowa, § 5191 ; Minn. §5279; Mo. §6811; Mont. 
§ 567 ; Neb. § 5191 ; Nev. § 3470; N. T. § 2088 ; Ohio, § 6743 ; S. Car. 
§ 2343 ; Wa»h. § 737 ; Wis. § 3450; Wyo. § 3075. 

« Un. Pac R. R. Co. v. Hall, 91 U. S. 343 ; Dillon on Mim. CorfK 
4th ed. § 865 and notes. 
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whidi set forth with great strictness and tedinioal nicety 
the flACtB, whidi, if tme, would entitle the applicant to the 
writ An altematiYe writ then issued, commanding the 
person, officer, or court to whom the writ was sent to do 
the act sought to be compelled, or show cause to the court 
at a time stated why he did not do so. The facts were 
fully stated in this writ, and it became in effect the decla- 
ration in the case. The person, etc., to whom the writ 
was directed then made a return, which was in the nature 
of a plea to the writ, in which he might traverse or con- 
fess and avoid the facts stated in the writ. Formerly the 
return was taken to be true, and the case was tried on 
the alternative writ and return. If the return was in fact 
untrue, the remedy of the other party was for a false re- 
turn. This evil in practice was remedied by the Statute 
of 9 Ann. c. 20, which allowed the party suing the writ to 
plead to or traverse all the material facts set out in the 
return, to which the party making the return might reply, 
take issue, or demur. 

The Statute of 9 Ann. forms the basis of the procedure in 
most of the American States. The codes are widely vari- 
ant ; but the course of pleading is in all of them, under 
different names, substantially the same. 

1. A sworn statement — in some States by affidavit,^ 
in others by petition' or other sworn paper* — is filed 
by or in behalf of the person suing out the writ, who is 

1 By affidavit and motion in Arizona (§ 2336) ; Ark. (§ 4571) ; Cal. 
(§ 1086) ; Idaho (§ 4978) ; Ind. (§ 1169) ; Kan. (§ 4808) ; Mont. (§ 567) ; 
Nov. (§ 3470) ; N. T. (§ 2067) ; S. Dak. (§ 5518) ; N. Dak. (§ 5518) ; 
Utah (§ 3731) ; Wash. (§ 737). 

2 By petition in Colo. (§ 308) ; Conn. (§§ 905, 1294) ; Iowa (§ 4614) ; 
Ky. (§ 474) ; Mo. (§ 2116) ; Ohio (§ 6743) ; Okla. (§ 5064) ; Ore. (§ 594) ; 
Wis. ( State ex rel. v. Baard, 64 Wis. 218) ; Wyo. (§ 3075). 

* In Soath Carolina, as at common law, by petition (§ 452). In Neb. 
by relation (§ 5191). In Minn, by information (§ 5279). In N. T. b^ 
affidavit or other written proof (§ 2067). 
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Qsaally caUed the relator, sniiig in the name of the State, 
in which statement is set forth, according to the general 
rules of pleading, all the facts going to show the par^ 
entitled to the writ^ 

2. On such statement^ (a) in some Jorisdictions a mo- 
tion is made that the writ be granted ; (b) in others, an 
order to show canse is issued, requiring the party against 
whom the writ is sought to show cause to the court why it 
should not be granted ; in others, (c) an alternative writ is 
issued, commanding the person, officer, or court to do the 
act or show canse to the court why it is not done. Where 
an alternative writ is issued, it contains a statement of all 
the material facts constituting the grievance. 

3. When the initial step is by affidavit and motion, or 
by order to show cause, the party defendant opposes the 
motion by affidavit or other form of traverse or matter in 
confession and avoidance, or by objection in the nature of 
a demurrer that no sufficient grounds for issuing the writ 
are stated. 

4. If the alternative writ is issued, it contains a state- 
ment of all the facts relied upon as grounds for the writ ; 
and the party against whom the writ is sought may, as he 
is advised, in some jurisdictions, demur to the writ ; * in 
others, move to quash,' or dismiss for insufficiency ; or if 
these modes of attack are not advisable, he must make 
return to the alternative writ. The return to the writ is 
in the nature of a pleading, and all the general rules of 
statement apply in judging of its sufficiency.^ 

5. To the return, the opposite party may demur, or 
traverse it, or set up new matter operating by way of con- 
fession and avoidance. 

^ State V. Ereiett, 52 Mo. 89 ; People v. Hilliaid, 29 HI 418. 
* People V. Mayor, 51 m. 28; People v. Billiard, 29 Dl. 418. 
s Everett o. People. 1 Caines (N. Y.), 8. 

« State ex rel, v, Jennings, 56 Wis. 113 ; High on Ex. Bern. 2d ed. 
f 466. 
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6. The party making the return may also, by way of 
rejoinder, demur or traverse, or plead new matter in 
avoidance, and so on until an issae is reached.^ 

7. In some code States, the pleadings are regulated by 
the code system.* 

8. In a few States, the course of pleading is to deem 
defensive new matter, in any pleading after the first, con- 
troverted according to the code principle, without further 
replicatory pleading.* 

9. In a small number of States, the only pleadings recog- 
nized as such are the alternative writ and return.^ * 

265. What the Petition or Relation should contain. — 
The petition or relation for a writ of mandamus, which 
must constitute the foundation for the statements in the 
alternative writ, must be framed in accordance with the 
general rules of pleading. It must contain : — 

1. A statement of facts, showing (a) that the defend- 
ant (usually called the respondent) is an officer, and what 
the office is ; (b) that he is charged with a duty in the 
premises growing out of the facts and circumstances which 
are stated ; ^ (c) that it is a ministerial duty ; that is, a 
duty which the law requires him to do in view of the facts 

^ In KaDsas (§ 4810) and Nebraska (§ 5203) the alternative writ and 
return constitnte the only pleadings in the proceeding. 

^ In North Carolina the proceeding is begun by summons and com- 
plaint (§ 622). In Iowa the pleadings are as in ordinary actions 
(§ 4615). 

* In N. Y. an issue of fact arises upon a denial in a return, or up'^ 
a material allegation of new matter in the return, unless demurred ^o 
(N. Y. Co. Proc. § 2079). 

* Kan. § 4808; Neb. § 5791. 

^ State 0. Hondhausen, 24 Wis. 196. 



*NoTE. — For forms of the several pleadings in mandamus, am 
2 Abbott's Forms, p. 736 ; 1 Bates' Pleadings, pp. 553-555 ; Bryan^« 
Wis. Code Forms, p. 259 ; 2 R. S. Mo. p. 2277. 
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•tated, and not one that lie is dotfaed with dieeretion to do 
or not do, as he deems proper ; {d) that there is no other 
adeqaate remedy.^ An allegation of this kind is not neces* 
saiy nor is it proper pleading, but it most be made appar* 
ent from the facts stated that there is no other remedy 
available ; * (e) that it is possible for the officer to perform 
the daty sought to be commanded ; * that eyeiything prece- 
dent to the right to have the daty performed has been 
done/ and that the duty has not been performed ; * (/) that 
the relator is entitled to have it performed, or that if he 
appears for or in behalf of a public corporation, he haa 
been directed to appear and prosecute ; * (g) that there haa 
been a distinct, unconditional demand and reAisal to per- 
form the duty ; ^ but in cases where the duty is to the pub- 
lic, demand need not be made or alleged, as the law itself 
is a demand.* 

2. A demand or prayer for the writ, specifying accu- 
rately what is to be commanded by it* 

266. Quo Wuranto. — Anciently, the writ of quo war* 
ranto was a high prerogative writ, issued in the exercise 
of the king's prerogatives against : — 

1. One who usurped or claimed any office. 

2. One who usurped any franchise or liberty of the 
Crown. 

^ People V. HiUiard, 29 Id. 418. 
> Territory v. Shearer, 2 Dak. 332. 

* State V. Warner, 55 Wis. 271 ; Williams v. Co. Comm'n, 35 Me. 
345 ; People v. Sup'rs, 15 Barb. 607. 

« 2 Dillon on Mun. Corp., § 866 (696) and note. 
« State V. Palmer, 10 Neb. 203. 

* High's Ex. Rem. 2d ed. §§ 13, 41, 377 b. 

7 OroviUe, &c. R. R. Co. v. Snp'ra, 37 CaL 354 ; Chace v. Temple, 
1 Iowa, 179 ; MaconpinCo. Court v. People, 58 111. 191. 

' State V. Marshall Co. Jndge, 7 la. 186; Com' with r. Comm'n 
AUeghenj Co. 37 Pa. St 237 ; People v. Wd Education, 127 LL 613. 

* State V. Union Committee, 43 N. J. L. 51S. 
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3. One who had forfeited any franchise by misuser or 
non-user; that is, by exercising a power or privilege in 
excess of (tdtra vires) the franchise, or by failing to 
•exercise the powers and privileges conferred upon him ; 
such failure or non-user being to the detriment of the 
public. 

Abuses of this writ in early times by justices in eyre 
and by the king's commissioners, sent out to administer 
his prerogative powers, led to various statutes, not ma- 
terial to our present inquiry. The inefiicacy of the writ 
to prevent all usurpations, and the fact that it was merely 
41 civil remedy, and the proceedings upon it quite dilatory, 
led to the adoption of a proceeding both civil and criminal 
in its nature, called '^ an information in the nature of a 
-quo warranto ; '' and in this the judgment could be for 
ouster or expulsion from the office or for seizure of the 
usurped or forfeited franchise into the king's hands, and 
also for a fine imposed for the wrongful doing. 

For a long time afLer this remedy had been adopted, it 
could be instituted only by the law officer of the Crown ; 
and individuals, who were wronged by the usurpation, bad 
no remedy save when it pleased the king's attorney-gen- 
•eral to prosecute, on the ground that there had been en- 
<croachment on the prerogative of the Crown. 

This condition of things led to the Statute of 9 Ann. 
•ch. 20, passed in 1710, the principal features of which 
were : — 

1. That, on leave of the courts, the proceeding by in- 
formation in the nature of quo warranto might be prose- 
<;uted on the relation, that is, the complaint, of any private 
person, whose right was affected by the usurpation. 

2. That the right of the relator, as well as that of the 
alleged usurper or intruder into the office, might be deter- 
mined in the proceeding. 

-^. That judgment might be (a) of ouster of the usarper» 

21 
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(b) for flue bj way of ptinishment for the intansion, (c) and 
tiiat the relator recover his costs. 

The Statate of 9 Ann., being formerly in force in the 
American Colonies, became the basis of procedure here. 
In the code States, there is much diversity in minor details 
of name and form of procedure, but all contain substan- 
tially the following provisions, with some exceptions men- 
tioned in the subjoined note : — 

1. The action may be prosecuted by the one who claims 
the office which another has intruded into or usurped. 

2. The right of the relator, or complainant, may be 
adjudged as well as the right of the alleged intruder or 
usurper. 

8. Judgment may be given (a) of ouster ; (b) for fine ; 

(c) that the relator recover his costs ; (d) and in some 
States that the relator recover his damages for the intru- 
sion, whereby he lost the emoluments and perquisites of 
the office.^ 

267. In whose Name the Proceeding in the Nature of a 
Quo Warranto should be brought. — The proceedings, 
under the Statute of 9 Ann., were brought in the name 
of the king upon the relation (ex relatione) of the person 

^ Judgment for ongter, relator's right, and his costs, but no fine. Ark. 
Sts. (1884), §§ 6470, 6471 ; (Ind. Myers' R. S. 1888), §§ 1131-1139; Ky. 
(Carroll's Co. 1888), §§ 480-488 ; Neb. (Cobbey's Com. Sts.) §§ 5328-> 
5262; Nev. (Baily & Ham. Sts. 1886), §§ 3711-3737: Ohio Code,. 
§§ 6760-6793 ; Okla. Sts. (1889), §§ 5027-5039 ; Wash. (HiU's Sts. & Co. 
1891), §§ 679-689. In the following code States a fine can be im- 
posed on the intmder: CaL (Deering's An. Co. & Sts.)> §§ 803, 809 ; 
Colo. (Rice's Co.) §§ 289-295; Conn, as at common law; Idaho Sts. 
(1887) §§ 4612-4614; Minn. (Kelly's Sts. 1891) §§ 5333-5343; Mo. 
(R. S. 1889) §§ 7390-7395 ; Mont. (Comp. Sts. 1887) §§ 411-417 ; N. T. 
Co. Proc §§ 1948-1949 ; N. C. (Clark's Co.) §§ 603-610; N. Dak. (Sts. 
Dak.) §§ 5345-5361 ; Oreg. (Hill's An. L. 1887) §§ 357-368, S. C Cow 
§§ 424-443 ; S. D. (Sts. Dak.) §§ 5345-5361 ; Wis. (R. S. 1878) §§3463- 
»475, Wyo. (P. S. 1887) §§ 3092-3111. 
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prosecuting, called '< the relator/' In the American States, 
under the common-law practice, the proceeding is generally 
brought in the name of the State, thus: ''The State of 

ex rd. (upon the relation of) of A B t^. C D." Under 

the codes of the States adopting a reformed procedure are 
found several modes of bringing and entitling the proceed- 
ing, viz, : — 

1. In some States the proceeding, in the case of State 
ofiQces, is brought upon an information, by the Attorney- 
General, in the name of the State, upon the relation or 
complaint of the relator. 

2. In some States the action can be brought by the re- 
lator in the name of the State, when the attorney-general 
or prosecuting officer will not bring it. 

3. In several States the action is brought in the name 
of the State, and the claimant is joined as co-plaintiff. 

4. In some States the relator may sue as in an ordinary 
action in his own name.* 

* NoTB. — In Arkansas (§ 6466), bj information in natnre of quo war- 
ranto, and State or party entitled to office or franchise sues. In other than 
count J offices, State sues bj attorney-general (§ 6468). In California 
(§ S03), action in name of the people of the State by attorney-general 
on his information or upon complaint of private party. In Colorado 
(§ 289), same as in California ; and if attorney-general refuses or ne- 
glects to sue, private party may. In Connecticut, the proceedings ara 
as at common law, by information in nature of quo warranto (§§ 1300- 
1303), on relation of private party, who recovers costs. In Idaho 
(§ 4611), in name of people of State by district attorney in case 
of county, city, or precinct franchises; by attorney-general where it 
relates to State offices or franchises. Any person entitled to the 
office or franchise may sue in his own name. In Indiana (§ 1132), by 
prosecuting attorney upon his own relation, when he deems proper or 
is directed by the court Any person claiming an interest may bring 
the information on his own relation. In Iowa (§§ 4581-4584), by dia* 
trict attorney when directed by governor, legislature, or court, or when 
he deems proper. If he neglect or refuse, private party — any citizen 
— may obtain leave of court to sue in name of State. In Kansas, bj 
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267 €L Tbm PlMidlngB In Quo Warranto. — The rales of 
pleading which goyem in ciyil actions are generally ap- 

attornejr-geneial or county attorney in name of State, or where priyate 
person dainui interest adyerse to defendant, each private person 
may sue in bis own name at his own expense (§ 4768). In Kentucky, 
actions to repeal charters are brought in name of Commonwealtb 
(§ 481); actions to oust usurpers in county offices are brought by 
private persons; in other offices, by attorney-general (§ 485). In Min- 
nesota (§ 5333), by information in name of State, by attorney-general, 
or upon complaint of private party, who may be joined with State as 
plaintiff (§ 5336). In Missouri, by information in nature of quo war- 
rcMto, by attorney-general or prosecuting attorney (§ 7390), relator's 
name to be in information. In Montana, by action in name of the 
people of the State, by attorney-general, upon his oWn information or 
complaint of private party (§ 41 1 ). If he neglect or refuse, the private 
party may bring action in the name of the people. In Nebraska, by 
information, by prosecuting attorney, when he deems proper or is di> 
rected by governor, legislature, or the court ( §§ 5238-5240). In Nevada, 
same as Nebraska (§§ 371 1-3713). In New York, the attorney-general 
brings the action upon his own information, or the complaint of a 
private person (§ 1948). The relator or person entitled may have his 
interest stated in the complaint, may have order of arrest, and recover 
the office (§§ 1949-1951). In North Carolina, to annul a corporation, 
&c., action is brought by attorney-general in name of State (§ 605) ; 
to oust usurper in office action is brought by attorney-general in 
name of State, on his own information or the complaint of a private 
party, or attorney-general may grant leave to private party to sue in 
name of State (§§ 607-608), and defendant may be arrested as in New 
York (§ 609). In North Dakota, action is brought by district attorney, 
in name of State on leave granted by court, against corporation 
(§ 5346), and in same manner, on attorney's own information or com- 
plaint of private party, in case of usurpation or forfeiture of office 
(Sts. Dak. §§ 5346-5361). In Ohio, a civil action is brought by attor- 
ney-general in name of State {§§ 6760-6764) ; private party may sue 
when entitled to the office (§ 6764). In Oklahoma (§ 5027), substan- 
tially as in Indiana. In Oregon, by action at law in name of State 
against corporation, when governor directs or court grants leave (§ 355) ; 
in case of usurpation of office, by action at law in name of State by 
prosecuting attorney or upon relation of a private party (§ 357). In 
Sonth Carolina, an action is brought by attorney-general in name of 
State against corporations (§§ 425-426) ; for usurping an office it is 
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plicable to the pleadings in the action or proceeding of 
quo warranto^ notwithstanding it has some of the inci- 
dents of a criminal prosecution.^ This is universally true 
of the code substitute for the writ of quo warranto. The 
information, relation, or complaint, as it is variously called, 
is the first pleading on behalf of the prosecution, and is 
tested as to its sufiSciency by the same general rules 
applied in ordinary civil actions. A few general sug- 
gestions only can here be given as to the framing of this 
pleading. 

The Answer or Flea in Quo Warranto. — The general 
rule is that the defendant must disclaim the ofiQce or fran- 
chise, or he must justify. He cannot merely plead not 
guilty or non usurpavit (that he has not usurped).^ He is 
called upon to show by what warrant (quo warranto) he 

1 High's Ex. Rem. § 710. 

' Reg. V. Blagden, 10 Mod. 296 ; People v. Maywonn, 5 Mich. 146 ; 
State €x reL v. Foote, 11 Wis. 14. 



brought bj attorney-general in name of State, or by private party on 
leave granted in court (§ 428). In Sonth Dakota, same as in North 
Dakota. In Utah, the purposes of quo warranto are accomplished by a 
writ of mandate (§ 3529), or by a proceeding for contesting an elec- 
tion (§§ 3750-3766, amended by ch. 46, Laws of 1890). In Washing- 
ton, by prosecuting officer on his own information when he deems it 
his duty or is ordered to do so by court or other authority, or it may 
be brought by claimant on his own relation (§§ 679-680). In Wiscon- 
sin, by information in nature of quo warranto^ in the Supreme Court, 
which has original jurisdiction in quo warrantOf and still adheres to 
common-law procedure (§ 3463) ; action of quo warranto in the name of 
the State, upon information by attorney-general, or upon complaint of 
private party may be brought in circuit courts, and the claimant joined 
with State as plaintiff (§§ 3465-^466). In Wyoming, by civil action 
in name of State by prosecuting officer, in his discretion, or when or- 
dered (§§ 3092-^095), or by private party claiming office on his giving 
security (§ 3096). 
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holds the office ; and the answer or plea must show a good 
title in himself^ to the office or fhtnchise. 

The Information^ Belationj or Complaint, — 1. When 
an information is filed by the attorney-general it is usaally 
begun and concluded in these or similar words : -— 



Tide of CatMtf , as above given, i 



A B, Attoraey-General of the State of , who sues for the 

said State in this behalf, upon the relation of C D, comes into 

the court, here, before the judge [s] thereof, on this 

day of , A. D. 18—, and gives the court to understand and 

be informed that [here state the facte constituting the cause of 
action, and conclude with prayer for judgment]. Wherefore the 
said Attomey-Greneral, upon the relation of said relator, de- 
mands judgment. 

1. That [here indicate the judgment prayed for, whether of 
ouster from office, forfeiture of charter, annulment of franchise, as 
the case may &e]. 

2. That said relator haye and recover his costs herein, 

8. And for such further judgment ss may be proper in the 
premises.^ 

"~^"~ ff 
A ttomey- General, 

2, In case of usurpation of a franchise, facts must be al- 
leged from which it can be inferred, as a legal conclusion, 
that there is an usurpation. It has been held sufficient to 
allege that the defendant is exercising the functions of a 
corporation without being incorporated.' 

8. Where an office has been usurped, the facts showing 
the usurpation or intrusion into the office must be alleged. 
The allegation that the defendant intruded into, usurped, 

^ People V. Utica Ins. Co. 15 Johns. 357 ; People v. Thatcher, 55 N. 
Y. 525 ; Bamum v. Gilinan, 27 Minn. 466 ; State v, McCann, 8S M«. 
886 ; Larke v, Crawford, 28 Mich. 88. 

^ See Maxwell's Code PI. p. 285, for frame of form. 

• People V, Riverside, 66 CaL 288. 
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and is exercising the functions of the office is held snffl- 
cient on demurrer.^ 

4. When the relator claims an interest in the offieeor 
franchise, the information, relation, or complaint must 
name him and set forth what his interest is.* This is 
for the purpose of having his right adjudged.* But if the 
information shows a usurpation on the part of the defend- 
ant, it will not be demurrable for failing to show a right on 
the part of the relator.^ 

5. When the relator claims to have been elected to an 
office, and that the defendant, as another candidate for 
the same office, has entered into and unlawfully usurped 
it, the relator usually avers — (a) that at the election in 
question the whole number of votes cast was a certain 
number ; (h) that the relator received a certain number of 
the votes legally cast, which must show him as receiving a 
plurality or majority, as the law may be, which entitles 
him to the election ; (c) that the defendant received a cer- 
tain number, which must appear to be less than the votes 
received by the relator.^ If illegal votes have been counted 
for the defendant, it is the better course to allege in what 
the illegality consisted. Especially is this necessary when 

^ State ex reL v, Dahl, 65 Wis. 510, 518 ; People v, CarpeDter, 24 
N. Y. 86. 

^ See sections of codes above cited in note on p. 323. 

s State V. Heinmiller, 30 Ohio St. 101. 

* People V, Mclntyre, 10 Mont. 166; 25 Pac. 100. Otherwise held 
in Indiana. State v. Bieler, 87 Ind. 320; State v. Long, 90 Ind. 351. 
In Wisconsin, the relator recovers costs thongh he fail to show hia 
right if the defendant is an usurper. State v. Jenkins, 46 Wis. 616. 

^ In Wisconsin, where the defendant has received a certificate of elec> 
tion, it is necessary to allege in the information or complaint — (a) the 
number of legal votes cast ; (h) the number cast for the relator ; (c) the 
number cast for the defendant ; (d) the names of the persons who voted 
illegaUy for the defendant, if illegal votes have been counted for him ; 
and (e) in what the illegality consisted (B. S, § 3468). 
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it is alleged that the votes or any of them oounted for 
defendant were illegal.^ 

26a The Writ of Prohibition is an extraordinary judicial 
writ iBsuing out of a superior court to an inferior court or 
the judge thereof, and the parties to some suit, action, or 
judicial proceeding therein, commanding the court not to 
hold, and the parties not to prosecute tiie action, suit, or 
proceeding fhrther. 

When it issues. — The writ issues when — (1 ) The court 
below is entertaining a cause or matter not within its juris- 
diction ; ^ (2) The court below is proceeding where it has 
jurisdiction, but in an unauthorized manner,* in excess 
of jurisdiction ; (3) The proceeding in the inferior court 
would defeat a legal right^ 

When it toiU not isstie. — The writ of prohibition, being 
a writ to prohibit proceedings of & judicial nature and to 
prevent the exercise of usurped judicial power, will not 
issue — (1) When the court or inferior tribunal is act- 
ing in an administrative capacity merely, and not judi- 
cially ; * (2) Before the suit or proceeding is begun, and is 
only threatened to be brought ; * (3) Afber the final dis- 
position of it in the inferior court ; ^ (4) To perform the 

1 R. S. Wis. § 3468 ; Colliua v. Huff, 63 Qa. 207 ; Attj.-Gen. v. 
Page, 38 Mich. 286. 
s SBlackflt. 112. 

* Qnimbo Appo o. People, 20 N. T. 531 ; Roper v. Cady, 4 Mc. 
App. 593 ; Coker v. Superior Ck)urty 58 CaL 177. 

* 2 Chitty's Pr. 355. 

» Thomas r. Tracy, 60 N. Y. 31 ; Norton v. Dowling, 46 How. Pr. 7 ; 
State V. Clark Co. Court, 41 Mo. 44 ; State ex rel. v. Kellogg, 31 Wis. 
113 ; La Croix v, Fairfield Co. Comm'rs, 50 Conn. 321 ; Spring Valley 
Water Works v. Bartlett, 63 Cal. 245. 

* Prignitz V. Fischer, 4 Minn. 366. 

7 United States v. Hoffman, 4 Wall. 158; Dayton v. Paine, 13 Minn. 
493 ; People v. Excise Comm'rs, 61 How. Pr. 514. 
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fonctioD of a writ of error, ^ or certiorari^* or goo loor- 
ranto ; * (5) When the applicant has other adequate 
remedy.* 

269. Pleadings in Prohibition. — The proceedings in 
most of the code States for obtaining the writ are very 
simple. The applicant or person beneficially interested 
in obtaining the writ files in some States a petition/ in 
others an afildavit/ setting forth the facts on which the 
writ is sought 

What the Affidavit or Petition must contain. — The 
affidavit or petition for the writ should contain, according to 
the facts and circumstances of the case — (1) A statemeiit 
of the action, suit, or proceeding, showing that it is brought 
and prosecuted in a court, over which the court applied to 
has supervisory jurisdiction, the name of the court, and 
that it is one having judicial power, and the nature of the 
proceeding sought to be prohibited, to show that judicial 
power is being exercised in respect to it; (2) Facts 
showing that the inferior court is acting without or in 
excess of its jurisdiction ; (3) The grounds or sources 

1 Shell V. Cousins, 77 Ya. 327. 

s Smith V, Whitney, 116 U. S. 167 ; Ex parte Gordon, 104 U. a 515. 

* Brickner v, Yenye, 63 Cal. 304 ; State ex rel, v. McMartin, 4S 
Minn. 30. 

< RnsseU v. Jacoway, 33 Ark. 191. 

6 Petition in Ark. (§ 4571) ; Missouri (2 R. S. 1889, p. 2277) ; Ken- 
tacky (CarroU*s Code, § 474). 

« Affidavit in Cal. (§ 1103); Colo. (§ 298); Idaho (§ 4994); Ind. 
(§ 1169) ; Minn. (§ 5291) ; Mont. (§ 580) ; N. T. (§ 2091) ; NorthDak. 
(§ 5530); Okla. (§ 5061); South Dak. (§ 5530); Utah (§ 3744); 
Wash. (§ 737) ; Wis. (§ 3457). In Ohio, Oregon, Iowa, Kansas, Ne- 
braska, Nevada, and Wyoming, there are no statutory provisions as to 
the writ of prohibition. Its purposes seem to be accomplished bj 
enlarging the functions of mandamus and other writs. In Connecti- 
cut, North Carolina, and South Carolina, the common-lttv procttdnn 
zemains unchanged. 
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of the petittoner's knowledge, information, or belief, nnless 
he is able to allege poeitively upon his own knowledge ; ^ 
(4) Facts showing that motion to dismiss, 'or plea to the 
Jarisdiction,* or demurrer, or some other objection to the 
Jarisdiction of the inferior court has been made and over- 
ruled,* unless fh>m the facts stated it may be inferred or 
presumed that the inferior court has passed on the question 
of jurisdiction ; * (5) Facts, if not already appearing, show- 
ing that the petitioner has no other remedy. This must 
be made to appear as a legal conclusion fh>m the case as 
stated ; (6) The petition or affidavit may close with the 
appropriate prayer for relief, and for general relief.* 



^ Cariaga v. Drjden, 30 Cal. 844. 

* Cheater v. Colbj, 58 Cal. 516 ; State v. WiUiams, 48 Ark. 887. 

* Ex parte McMeachem, 18 Ark. 70; Arnold p. Shields, 5 Dana 
(Ky.), 18. 

* Ex parte McMeachem, 18 Ark. 70 ; Hanger v, Keating, 86 Ark. 51 ; 
Barnes v. GoUschalk, 3 Mo. App. 888 ; Havemeyer v, San Franctsco 
Superior Conrt. 84 CaL 387. 

« State r. Wilcox, 84 Minn. 143. 

* Forms for petition or affidavit for writ of prohibition may be 
found in 1 Abbott's New Practice and Forms, p. 818 ; Bryant's Wis. 
Code Forms, p. 864. 



Chap. XV.] PRACTICAL 8UGQBSTI0K8, ETC. Mi 



CHAPTER XV. 

FBACnCAL SUGQESnONS IN PLEADING. 



SECTION L 



OF THB FRAMINO OF COMPLAIinS. 

270. Preparation for Drawing the Complaint. — • The 
space allotted in this volume does not permit considera- 
tion of all the details of pleading, nor much in the way 
of example. In addition to the rules and code provisions 
hereinbefore given, a few practical suggestions as to 
manner and form of statement may be of value to the 
student 

The requisites to good pleading are, — 

1. A correct knowledge of the substantive law appU- 
cable to the particular case. 

2. A dear understanding of the remedial law applicable 
to it. 

3. A knowledge of the evidentiary facts by which the 
case must be supported or resisted. 

4. A clearly defined theory of the nature of the action 
to be brought and the relief to be sought by it, or of the 
defence. 

5. Ability to use the English language with accuracy 
and precision, in clear narrative style, avoiding uncer- 
tajnty, ambiguity, obscurity, and undue prolixity. 

6. Observance of the established rules of pleading. 
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271. Complaints on Contrmot. — The pleader must first 
determine fh>m the facts before him whether his action is 
to be brought or — as the old pleaders would say — ''laid" 
ex contractu or ex delicto^ and whether it is in nature an 
action at law or a suit in equity. If it be the ease of a 
contract, for a breach of which the plaintiff is to sue, the 
contract must be alleged to enable the court and opposite 
party to be informed as to the facts out of which the 
primary right of the plaintiff arises. Then the facts con- 
stituting the breach of the contract must be alleged, so 
that the secondary or remedial right of the plaintiff may 
be apparent as a conclusion of law. 

The following simple form affords an example in out- 
line: — 

Form of Complaint for Breach of Contract. 

Title of Cau8e.X 

{^Commence cut inform on p. 183.] 

That, heretofore, to wit, on the day of , A. d. 18 — , at 

[state place'], the plaintiff and defendant [name him"] entered into 
an agreement in writing Bubscribed by each of them [or if it 
be covenant, under their respective hands and seals], wherein the 
plaintiff, on his part, promised and agreed [or covenanted], that 
[here state the promises or covenants of the plaintiff]. 

That the said defendant, in consideration of the said promises 
[or covenants] on his part thereon promised [or covenanted] to 
and with the plaintiff that [here state the undertaking of the de- 
fendant, for breach of which the action is brought]. 

That tiie plaintiff has duly performed all the conditions, 
promises [and covenants], of said agreement on his part to be 
performed.^ 

That the defendant has failed, neglected, and refused to com- 
ply with the terms of, and perform the said agreement, on hit 

1 Code Bef. 877 ; anU, p. 207. 
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part^ in this, to wit; he has failed, neglected and refused: Firsts 
To [here state an instance of breach]\ Second^ To [here state a 
second instance of breach^ and so on"]. 

To the plaintiff's damage the sum of doUars [unless special 

damages must be alleged]. 

Wherefore the plaintiff demands judgment against the 
defendant [here specify the relief which plaintiff demands'], and 
for the costs and disbursements of this action. 



Signature of Attorney , 
Verification. 

When the Whole Terms of Contract need not be alleged. 
— If the plaintiflTs case does not require that all the terras 
of the contract be stated, it is redundancy ^ to allege more 
than is material to inform the court and opposite party of 
the breaches in which the plaintiff claims his damages. 
The pleader in such case need state only the parts of the 
contract which are relevant. The allegation may then 
state the agreement or promises on the defendant's part 
thus: — 

That the defendant, in consideration of the plaintiff's promises 
[or covenants] aforesaid, on his part, among other things, promised 
and agreed [or covenanted], [here state the promises or covenants]. 

Annexing Copy,* — In drawing complaints on contract, 
the pleader frequently finds it convenient to attach a copy 
of the contract as an exhibit to his pleading. When this 
is done it may save him labor in framing his allegations ; 
but he should still allege in the stating part of his com- 
plaint, the provisions of the contract which he claims have 
been broken,^ and, generally, he must allege the breach. 
The complaint, when copy is attached, may be framed 

thus: — 

^ Steph. on PL sec yi. Role ill. > BUm on Code PI. § 816. 



* NoTS. — Ab to pleading by copy, Me ante, p. 206. 
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Form or Complaikt. 
TUU of Cause. > 

[Commence ae inform on p. 188.] 

That, heretofore, to wit, on the day of » a. d , 

at i the plaintiff and defendant entered into an agreement, 

in writing, subscribed by each of them [or under their retpectiye 
hands and seals], of which a copy is hereto annexed, marked 
*< Exhibit A," and made a part of this complaint [or petition]. 

That in and by said agreement, and upon the consideration 
therein expressed, to which reference is had, the defendant, 
among other things, promised [or covenanted], to and with the 
plaintiff that [here state the promise or covenant^ then aUege due 
performance by plaintiff and breaches by defendant^ and lay dam- 
ages, setting forth special damages as may be necessary, and demand 
judgment'], 

272. Complaint for Reformation of Contrmot. "— If the 

action be for the reformation of a contract on the ground of 
mistake in failing to properly describe property or set 
forth the terms of the agreement, the following points 
must be stated in the complaint: (1) The agreement 
which the parties intended to make;^ (2) The agree- 
ment as actually made ; * (3) The mistake made ; * (4) The 
correction necessary to express the true intent of the 
parties.^ 

The following outline of a form may suggest the proper 
mode of pleading : — 

1 McMinn v. Patten, 93 N. C. 57 ; Andeison v. Logan, 105 N. CL 
266 ; James v. Cutler, 54 Wis. 172; Hyland v. Hyland (Ore.), 23 Pac. 
B. 811. 

* Thompsonyille, &c. Co. v. Osgood, 26 Conn. 19. 

> Barley v. Weller, 14 W. Va. 264 ; Leavitt o. Palmer, 3 N. T. 19. 

* Steyens v. Martin, 6 Greg. 193. 
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Form of Complaimt fob Rbfobmation of Deed, 
Title of Cause. X 

[^Commence <u inform on p. 188.] 

That, heretofore, to wit, on the day of — , a.d. 18 — , at 

•, the plaintiff and defendant entered into an agreement 



whereby the plaintiff purchased, and the defendant sold and 
agreed to convey to the plaintiff, by good and sufficient deed 
of warranty with the usual full covenants, the following de- 
scribed premises, viz. : Lot Number One (1) in Block Number 

Ten (10) in the city of , in the county of — », and State 

of , of which the defendant was then the owner in fee and 

actually seised. That in pursuance of such agreement the 
plaintiff, then and there, paid to the defendant the sum of 

dollars, the agreed price and full consideration for such 

conveyance. 

That thereupon, on said day, the defendant executed a deed to 
the plaintiff which was mutually intended and supposed by the 
parties to convey the premises above described, but by mistake, 
and contrary to the intention of the parties, the sud deed was 
erroneously so written as to describe the said premises as follows, 
to wit: Lot Number Ten (10) in Block Number One (1) in said 

city of ; such description being of another lot of land than 

the one which was the subject-matter of said agreement. That it 
is necessary that said deed be reformed to conform to the intent 
of the parties, as above stated, by describing the premises as 
{here give true description, as before stated]. 

Wherefore, the plaintiff demands judgment — (1) That said 
deed be reformed as aforesaid ; (2) For the plaintiff's costs and 
disbursements of this action ; (3) For such further relief as may 
be agreeable to equity. 

Signature of Attorney. 
Verification. 

273. Complaint for the Cancellation of a Deed or Con- 
tract. — The action for the setting aside or cancellation of 
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a deed or contract is equitable in its nature. It may be for 
the actual fhtud of the other party, or, in some cases, for 
the constructive fraud. Let a case of actual fraud be sap- 
posed. The complaint in such an action must state accord- 
ing to the facts and circumstances of the case : — 

1. The ownership of the plaintiff in the property or 
interest with which he has been induced by the fraud to- 
part 

2. The fraudulent representations or devices which were 
made to induce him to enter into the contract, which must, 
be shown to be material, and such as he was justified in 
placing reliance upon. 

3. The execution of the contract; and that the same- 
was induced by and made in full reliance upon the false- 
or fraudulent representations. 

4. A statement of the facts, by which the representa-^ 
tions relied upon are shown to be false. 

5. A statement of the loss or injury suffered by tha^ 
plaintiff as the direct result of the fraud. 

6. An appropriate demand for judgment.^ 

274. Complaints in ActiLons for Tort. — The complaint 
in an action for tort must in general state the facts show- 
ing the primar}' right of the plaintiff, and the wrong or 
delict of the defendant in violation of it, and the resulting^ 
damage, and if special damages are suffered, all the facta 
in relation to them. Two or three examples are all that- 
space here will permit 

AasauU and Battery. — In the action for assault and 
battery, no facts showing primary right of the plaintiff to- 
be secure in his person need be alleged; they are as* 
sumed to exist The assault, beating, and special dam- 
age, if any, may be alleged thus : — 

1 Suitable forms for complaint nnder this head wiU be found in 
1 Abbott's Forms, p. 585; Boone's Forms, p. 169; Bryant's Wis. Cod»^ 
Forms, p. 364. 
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Form for Complaint for Abbault akd Battery. 
TUU qf Cause. X 

{_Cammence as inform tm p. 188.] 

That, heretofore, on , at , the defendant (with force 

and arms) assaulted the plaintiff, and him then and there beat, 
bruised, kicked, and struck with a club, fracturing the plaintiff's 
skull, breaking his arm and inflicting other injuries upon him, 
whereby he, the plaintiff, was, for six months, lame, sick, sore, 
and disabled, and during that time suffered great pain of body 
and mind, to his damage ten thousand dollars (910,000). That 
by reason of the said injuries so inflicted the plaintiff was 
for six months prevented from attending to his business, 
whereby he lost his salary which otherwise he would have re- 
ceived in the employment which he was engaged in, viz.: 
that of a book-keeper, to wit, the sum otffteen hundred dollars 
($1,500) ; and was obliged to employ and expend for the services 
of a physician in treating said wounds the sum of three hundred 
dollars (9300) ; and for medicines and nursing the further sum 
of two hundred dollars (9200) ; in all to the plaintiff's damage 
the sum of twelve thousand dollars, for which, with the costs and 
disbursements of this action, he demands judgment against the 
defendant. 

Signature of Attorney. 
Verification. 

Trespass quare clauswn. — In trespass to lands, etc., 
the plaintiff should allege — (1) his right or interest in 
the lands trespassed upon; (2) the nature and extent 
of the injury committed ; (8) the amount of damages, 
(4) closing with the demand for judgment. The follow- 
ing is a simple, common form : — 



22 
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FoBM or CoMPLAnrT fob Tbespass. 
TkU of Caute, I 

[Commence as inform on p. 188.] 

That, heretofore, on ^ at , the defendant wrongfully 

(and with force and arms) broke and entered the close and prem- 
ises of the plaintiff, to wit [deecribe the same']^ trod down the 
grass and herbage then and there growing, broke down the 
gates and fences standing thereon, and [state any other injuries^ 
as fact may be"} ; and other wrongs and injuries then and there 

did, to the plaintiff's damage dollars, for which, with the 

costs and disbursements of this action, the plaintiff demands 
judgment against the defendant. 

Signature of A ttomey^ 
Verification, 

275. Con^laints for Injuries oaused by NegUgence. — 
In actions for injuries resulting from the negligence of an- 
other, the complaint must state — (1) the facts showing the 
situation or relation of the parties, out of which it will ap- 
pear as an inference of law that the defendant owed the 
plaintiff a dut}' of care ; (2) the acts or omissions which 
constitute the negligence. It is usually held sufficient to 
allege that the act was "negligently" or "carelessly'* 
done, witliout setting forth the evidentiary facts from 
which the legal conclusion that the defendant had been 
guilty of negligence would arise.^ lifegligence is the ulti- 

^ The allegation that " the defendant, by its agents and servants^ 
ran its engine in rach a grossly negligent and careless manner that the 
same ran against and over the plaintiff's cow/' held good. Grinde t;. 
R. R. Co. 42 la. 376 ; and see Schneider v. R. R. Co. 75 Mo. 295 ; Mc- 
Canlej v. Davidson, 10 Minn. 418; Ohio, &c. R. R. Co. v. Craycraft, 
5 Ind. App. 335 ; Foster o. Mo. &c. R. R. Co. 21 S. W. 916; Chicago* 
&c. R. R. Co. V, Barnes, 2 Ind. App. 213 ; 28 N. S. 328 ; Golf, &c. R. &. 
Co. V. Wilson, 79 Texas, 371. 
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mate fact to be pleaded, and the allegation of negligence 
is not the allegation of a mere legal conclusion, bat of 
a fact.^ (3) The injuries sustained must be stated^ 
(4) the amount of the damages, and (5) demand for 
judgment 

It is generally held not necessary to allege in the com- 
plaint that the plaintiff was himself in the exercise of care, 
nor to negative contributory negligence on his part, for 
such absence of contributory fault is implied from the alle- 
gation that the injury was caused by the defendant's 
negligence.' 

SECTION 11. 

FRAMING DEFBin>AMT's PLEADINGS. 

276. Defensive Pleadings. — A few practical sugges- 
tions as to the defendant's pleadings must close this trea- 

1 Louigville, &c. R. R. Co. ». Wolfe, 80 Ky. 84; Oldfield v, N. Y. 
&c. R. R. Co. 14 N. Y. 310. Where negligence is charged, the addi- 
tion of the words "wilfully" and '* recklessly " is mere surplusage. 
Moore v. Drayton, 40 N. Y. S. R. 933. 

» Lee V. Troy, &c. Gas Light Co. 98 N. Y. 115 ; Paducah, &c. R. R. 
Co. V. Hoehl, 12 Bush (Ky.),41 •, Randall v, N. W. Tel. Co. 54 Wis. 
140; Shearman and Redfield on Negligence, 4th ed. § 113; Beach on 
Contributory Negligence, 2d ed. § 19 n. In Indiana, Illinois, and 
Maine, the plaintiff's pleading must contain the averment that th& 
plaintiff sustained the injury without fault on his part. Mich. &c. R. R. 
Co. V. N. Y. R. Co. 29 Ind. 258; Chicago, &c. R. R. Co. v. Hazard, 26 
HI. 373 ; Buzzell v. Laconia Mfg. Co. 48 Me. 1 13. In Massachusetts, 
although it is held that the burden is on the plaintiff to show absence 
of contributory fault, yet that he need not aver it in his pleading. 
Fuller i;. Boston, &c. R. R. Co. 134 Mass. 491. 

For excellent forms in actions for negligence, see 1 Abbott's 
Forms, pp. 442-454, 536-538 ; Boone's Code Forms, pp. 306-322 ; Max- 
well's Code Pleading, pp. 257, 722-725; Morrill's City Negligence, 
pp. 241-258 ; 2 Bates's Pleadings under Code, pp. 275, 366-371 ; 560* 
564; 611-615; 677-679. 
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tise. The defendant's attorney on receipt of the oomplainft 
examinee it carefhUy. His first inquiry is, Does it state 
a cause of action? Is it open to attack for insoflSciency? 
Do the facts alleged constitate a cause of action, or has 
the plaintiff's counsel conceived a cause of action to arise 
where none can arise? Or, has the pleader failed to al- 
lege all the facts material and necessary to constitute a 
cause of action? If so, the demurrer to the complaint 
will be on the ground '' that it appears upon the face of 
the complaint that the same does not state facts sufScient 
to constitute a cause of action." i 

If the pleading appears to be unobjectionable in respect 
of sufficiency, is it open to demurrer for jurisdictional de- 
fects? If not, will demurrer lie, and is it worth while to 
demur, for any of the special objections in the codes which 
are waived by pleading over?^ If not demurrable, is the 
pleading exposed to a motion to make more definite and 
certain?* If it also be found to contain the requisite 
degree of definiteness and certainty, then the defendant 
must meet it by answer. 

277. The Answer. — The attorney, who prepares the 
defence, confers with his client, going carefully over the 
complaint, to ascertain what allegations in it the defendant 
can meet by denial. If the complaint is verified, his an- 
swer must be also verified, in many code States ; * and the 
defendant ought not to be permitted to make any denial, 
when it involves making oath to a falsehood. The denials 
which can be made must be sifbed, to test whether the 
facts that can be denied are material and issuable. If so, 
how can they be denied, — positively, or on information and 
belief ? If the defendant has no knowledge or informa- 
tion on the subject sufficient to form a belief, the denial 

1 AnU, p. 212 ; Code Ref. 128. * Ante, p. 295 ; Code Ref. 299. 

2 lb. * Code Ref. 225. 
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shoald be to that effect.^ Care Bhoald be taken to specific 
cally deny each material allegation which can in good 
faitli be controverted.' Such as are admitted should be 
passed over without remark.* The pleader, in making de- 
nials, must forecast the trial to discriminate as to what 
may be proved under his denials/ and what must be 
pleaded as new matter as defences by way of avoidance. 
The defendant is interrogated and the case examined with 
respect to such defences as want of consideration, payment, 
accord and satisfaction, dischai^e by bankruptcy or insol- 
vency, release, covenant not to sue, rescission, lapse of 
time, or the Statute of Limitations, novation, the Statute 
of Frauds, usury, illegality as affected by public policy or 
other grounds, former recovery, another action pending, 
capacity to sue or be sued, etc. The defendant cannot 
be expected to suggest the line of defence. The lawyer 
must draw out the facts, and decide upon the theory on 
which the defence is made. 

The subject must be probed to ascertain whether the 
defendants case admits of a counter-claim. If the action 
be on contract, what setoff can be pleaded, what matter 
in recoupment of damages set up ? If the action be in 
tort, what cause of action arising out of the same transac- 
tion can be counter-claimed?* If the action be equitable, 
what causes of action does the case disclose as existing in 
the defendant's favor arising out of the same transaction 
or transactions connected with the subject of the action? 
Having carefhlly inquired into all the facts, examined all 
documents, and obtained a mastery of the facts of the 
case, the attorney fixes upon his theory of defence, whether 

1 Ante, p. 888 ; Code Ref. 151. 
s Ante, p. 335 ; Code Ref. 151. 
s Ante, p. 338 ; Code Ref. 355. 
4 Ante, p. 334. 
* Ante, p. 848 ; Code Ref. 168. 
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alllmuitiTe or negatiTe, and is ready to frame liia answer 
in aoooidanoe with the mks hereinbefoie given. 



SECTION in. 

Fouuowmo roKifSb 

278. The Use of Fomis in PlesrfHna — Under the 
former system of pleading established forms were dosely 
followed. It was the safer coarse generally to implidUy 
follow not only the forms in general stmctnre, bat in ex- 
pression. Under the codes many books of forms have 
been pablished. They are doobUess of great valae to the 
yoang pleader, and as many of them as are within reach 
shoald be consulted when drawing a pleading. Bat 
as most of them are framed upon a hypothetical state 
of facts, or are copied from pleadings drawn in some 
aetaal and pecaliar case, to whidi the allegations of the 
form are ptx>perly adapted, they can bat rarely be merely 
copied in yoar own case. They are nsefhl to fbmish 
hints and saggestions as to what shoald be all^^ ; bat 
often it is dangeroas slavishly and anthinkingly to foUow 
them. The following saggestions may aid the pleader in 
the ase of form-books : — 

1. Note wherein your state of facts differs from that on 
which the form in the book is drawn, and what mast be 
added or omitted in framing yoar pleading. 

2. If the action is npon a statate, or any statatory re- 
qairement must be complied with, see that the form before 
yoa is framed to meet exactly such requirements. If not, 
then ascertain what change or alteration is necessary to 
meet it 

3. If you follow or consult a form made to meet the 
practice in another State from that in which you bring 
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your action, great caution should be observed. Consult 
ttie statutes, decisions, and court rules of both States, to 
see whether the form suflScient in one State is adequate in 
the other.^ 

^ A few inftances are hexe cited to illiutrate the importance of the 
•nggestion above made ; In Judge Maxwell't work on Code Pleading, 
in manj retpects a work of superior merit, are many exceUent forms, 
commendable for brevity, directness, and general completeness. But 
his verifications, given on pages 562 and 563, are adapted only to those 
States in which the verification is required to be made only on belief 
(Code Ref. 228). They would not be good in the larger class of States 
which require a different verification (Code Bef. 226). In Morrill's 
City Negligence are good forms for actions against ^cities for injuries 
resulting from negligence. But he alleges in all of them that ** the 
defendant is a body corporate," or " municipal corporation, and that, 
among other things, it was its duty to keep and maintain the side- 
walks in said city in good, safe, and passable condition," &c. These 
allegations are entirely unnecessary in most States, where it is held 
that courts take judicial notice of the existence of dties, and that they 
are municipal corporations (Smith v. Janesville, 52 Wis. 680; Stier v, 
Oskaloosa, 41 Iowa, 353 ; Dillon on Mun. Corp., 4th ed., § 83 (50) ; 
CDonold V, Evansville R. R. Co. 14 Ind. 259). The allegations of 
notice given of the claim before action brought would be entirely in- 
adequate in many cities, though doubtless sufficient in New York, 
where the complaint is applicable. Abbott's Forms have long been 
standard in the code States ; but some of them have been criticised by 
the courts. Pierce r. Carey, 37 Wis. 232, 236. In several of the States 
the codes provide that one suing as executor, guardian, or in any other 
representative capacity, need only allege such capacity as a legal con- 
clusion, without averring appointment by proceedings in some court 
(Iowa, § 3923). In the other States, whose codes contam no such pro> 
Tision, this mode of pleading would not be sufficient. 
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An Analytical Index of the Codes of the seyeral States and Terri- 
tories which hare adopted the Reformed Procedure, with reference to 
the sections where the provisions are f oand. The citations are to the 
sections as numbered in the following-named reyicions or compilations 
of the Codes, or General Statutes, viz. : — 



BeviMd StfttatM, 1888. 

Arkaxuns, 

Muufleld'8 DigMt of Stfttatet, 1884. 

California, 

Deering'8 Codes and Statatw, 1886. 

Colorado, 

Rioe^s Code of Procedaie, 1890. 

Connecticut, 

General Statntei, 1888. 

Idaho, 

BeTised Stototee, 1887. 

Indiana. 

ReTised Statotes, 1888, Ann. ed. 

Iowa, 

McGlain's Ann. Cknle, 1888. 

Kansas, 

Gen. Stats., 1889, Ann. 

Kentucky, 

CarroU'8 Code, 1888. 

Minnesota, 

Gen State. 1891, Kelly's Ann. 

Hissouri, 

Rev. Stats. 1889. 

Montana, 

Comp. Stats. 1887. 

Nebraska, 

Gonsol Stats., Cobbey's Ann. 1891. 



Nevada, 

Gen. Stats., 1886, Bally fc Ham- 
mond's Ann. 

New York, 

Bliss's Ann. Code, 8d ed. 1890. 

North Carolina, 

Clark's Code Proc. 2d ed. 1888. 

North Dakota, 

Compiled Laws, Dakota, 1887. 

Ohio, 

Whittaker's Ann. Code, 3d ed. 1887; 
Giaque. 1889. 

Oklahoma, 

Stats. 1890. 

Oregon, 

HiU'B Ann. Laws, 1887. 

South Carolina, 

Code Proc. in Gen. Stats., 1882. 
South Dakota, 

Compiled Laws, Dakota, 1887. 
Utah, 

Comp. La?rs, 1888. 
Waahingrton, 

Hill's Stats, and Codes, 1891. 

Wisoonain, 

Bev. Stats. 1878 ; Sanborn k Berry, 
man's Stats. 1889 

Wyoming:, 
I BoT. Stats. 1887. 



The references are numbered conseentivelj, and the references in 
this volume are made by number. 
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Aetloiui and Suits. 

▲etfoof at law Mid soiti In •qolty, difltlnio- 
tioQ iMtwwo abolialMd . . 

Bat one Ibrm of cItU ftetion . . 

Saeh dUttDetloo oot aboUalMd In 

BdMdlM divided Into mUom m 

pfOMwllnfi •••.••••• 

into actions at law and inlli In aqnlty In 

■oma Bta t a i ....•••.• 

Action daAnad : an onUnarj proeeedlns In 
eonrt of Juittoa, by partj against 
party to enforoa a right or nd n m 
or pravont a wnmg .«.■•• 

■qnltabla prooaeding* In lepanto soit In . 
transfer made, If salt wrongly 
brought ••..•••••• 

Partiet to Aetlonit 

Party eom plaining, ptalntUT ; adfona party, 
defendant • • . . 

All haTing interest in subject of action and 
in obtaining relief demanded, to l>e 
plaintMb 

Those united In interest to be pUintiflb or 
defendants 

One refusing to be plaintiff to be made 
defendant 

One or wore may sue or defend for all, when 

Persons hsTlng adrerse interest to plain- 
tiff, or neoeesary to complete deter- 
mination, to be defendanto . .  

Itoal party in interest to be plaintiff; suit 
to be in bis name, except, ete 

Bxecntor, administrator, trustee of ezprass 
trust may sue without Joining bene- 
ficiary 

Trustee of ezprass trust includes one In 
whose name a contract is made fbr 
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Person expressly authorised by stotuto to 
sue, need not join beneficiary . . , 

Assignment of thing In action not to preju- 
dice set-oft, defences, ete., existing 
against assignor at time of assign- 
ment 

Assignor must be Joined to answer assign- 
ment, when 

except as to commercial paper .... 
or, unless assigned by indorsement . . 

Marrie.d woman may sue and Im sued as 

/emeMle. 

in actions concemins her separate estote 
may sue alone for injuries to her person 

or character 

and, in actions against her hnsband, 

may sue ^one 

and for earnings, her own 

and for InjurT or death of eliild, when 

hnnbiinil U dend or has deserted . . 

or, when desurted, she may sue in right 

of husband, or defend 
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70 la aetkiba to raeotar nal prapart? 

71 in aatlona to raeovar panonal puipailj 

72 in aetions apoo eontraet 

73 or, for eonvanion of paraooal piupaitj 

74 or, may hava third party JoiiMd or sab- 

stitntod 

76 or, maj bring action of intarp l aad a r 

76 or, may diaelaim IntarMt .... 

77 abariir racd may interplead party to writ, 

•to., or hare him snbatitoted 

78 in garnisbmant, by gamiahea . 

79 InUrventkm. Tliird party may intarrana 

in aetton oa laaTe : — 

80 Ibr racoTvry of real proparty . . . 

81 forrecovary of MrMnalproparlj . . 

82 general right of intenrention . . . 

without laaTe, in aoma Stalaa . . 

83 in caaM where property ia attaelud or 

gamiahed . « 

%i' Bringing in New Parties: Court may 
order, when neceaaary to determine 
controreny 

86 anpplemental anmmona and complaint 

then to Iwue 
88 brought in by amendment, on affldarit 
and order, when, etc 

87 FictUiou9 name* : Partiea may be aned 

by, when true name unknown, and 
true name inaerted by amendment . 

88 or as unknown lieir, owner, repreaenta- 

tiTe, etc. ••«••••••• 

89 initials of first naoM allowable .... 

90 Parinen may be sued infirm name when 
indiridual namea unknown . . , 

91 and may ane in firm name ..... 

92 associateB may so sue in eommon name, 
whether partners or not (see 66) 

96 any or all partners may be sued in 
States 

Pleadlnfca* 

94 Pleadings d^ned : Are tiM written 
utatoments of the parties of their 
re«pM*t(T«t rlMmii *nd dwfiMW'en . .1 
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PttadUtgs : Fonnt of, and rulei determin- 
ing MBS, to be M prtaeribed In codes 
eaeept where otbennee 

but thii ^pUee only to aetioni at law, In 

must be la wilting 

•nbecrlbed by party or his attorney 
FInt pleading on plaintUFs part u the 

eomplalnt 

In some States called the petition . . . 
and In some, " petition," or *' petition In 
equity,'* to be added at head . . . 
Complaint or petition, what to contain : 
(1) title or cause ; (2) a plain concise 
scatonent of ftets constituting the 
cause of action ; (8) a demand fbr 

judgment 

title of cause to be followed by word 

''petition" 

demand of judgment on money demand to 
state amount (and interest) . . . 
must give residence of parties in . . . 
"material altegation" defined as one 
essential to claim or defence . . . 
each material all^ation must be dis- 
tinctly numbered 
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equitable or both, arising out of: — 
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and each cause numbered .... 
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numbered 
States which have different dasslfica^ 
tion. See foot-notes to text . . 
Pleadings of defendant are either de 
murrer or answer .... 
only answer allowed in , 
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yloDiUng Mt^ir or eoontar-elaim doC «d 
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onpDdtj. maj eonntor-elnim dwnnnd 

of what Kind 

whan plaintiff soaa aa enontor or admin- 
totrator, the defendant may coontor> 
olalm demaoda acainat daoedont 
eonnter^lalm mav be pleaded of oaoaa of 

aetlon matorlng after euit begnn 
each eonnter-elaim most be pleaded 
•neh, and be lo denominated; and 
anewer shall contain demand of judg- 
ment to whtoh defSmdant to entitled 
thereby 
caption moat show It to be oonnter^laim 

or aet-off 

eonnter^laima moat be aeparately atated 787 
and paxagrapha be numbered . . 

when eqmtablo moat be numbered 
Denmrrertoan$v)er. Plaintiff may demur 
to anawer or any defence therein, 
when on Ita fooe it doea not atate 
anfflctont foota to constitute defence 

or counter-claim (or aet-off. Ohio and 
Wyoming) 

may demnr to counter-claim — 

(l)for Inauffldentlbcta . . 

(2) for lack of Jurladictlon . 

(8) for lack of legal omiaclty In defendant 
to maintain aame 

(4) for that another action la pending 
between aame partlea for same cauae 

(6) for defect of partlea 

(6) because counterclaim to not pleada- 
ble aa such 

that several causes of conntw-claim hate 
been improperly Joined ..... 

tliat the answer to ambiguous, nnintelli 
gible, or uncertain , 

demurrer may be to whole or part of 
anawer, and reply to otiier part . 

when auch objeetiona do not appear on 
feoe of anawer, plaintiff may reply to 
counterclaim 

If not taken by answer or demurrer, ob- 
jections, except aa to auffldency, 
are waited ........ 

may file demnrrer with anawer or reply 
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oo-dtfanduit may damar to moMww whieh 
pnjM aAimatlT* nltof agaioit hia 
Reply to oounter^lmlm, what to eontaln : 

(1) goooiml or •peeiflo donlal of mth ma- 

torial allfligfttloii oontiOTtrtad by 
plalntiH; or nf m knowMlfo or in- 
IbrmAtion thereof ■alllcient to form 
aboUaf 

(2) •Utement of now matler eonititotiiig 

ft dcnnoo ... ...•••• 

moflt not bo Inoonilatent with eomplalnt 
plaintiff may Mt forth Mveral doflBiDow to 

eoanttr-olaim 

and a eoantar^laim to a lot-off . . 
may aUofa now ihott oecorrlng ainoo init 

oofput • **•«..«•.■ 
dofenoos, oto., moflt be lepamtelr stated, 

and ralbr to eoonterclaima IntelUgi 

Dl^ ••e«e»»**«* 

and pamcrapha be numbered (if equi- 
table, lotpo) 

reply allowed to defonslTe matter in . 
aod eourt may order it 

reply may contain two or more aToid- 
ancee of the lame defence or countw- 
claim . . • 

no reply required in California, Idaho, 

Nevada, and Utah 

Demmrer to reply: Defendant may demur 
to reply or aoy defence therein for 
insofleiency . ....... 

must atate grounda of demurrer . . 

motion to atrike out reply, when may be 
made. (Bee reference No. 294) . . 

co-defendant may reply to anawer when 
afllrmatiTe relief is aaked agalnat him 

on feilure to reply defendant may moTc 

for Judfpnent, when 

InterrogatOTlea : pleading may contain or 
lukTe annexed, to be anawered on 
oath, whether action ia legal or eqni 

table 

CTenero/ provtiivM : pleadinp muat be 
filed 

or maT be atrlcken out on motion, or 
filing allowed on terma .... 

may be filed in Tacation 

muat be filed by time cauae ia reached 

defence muat be filed on day of trial term 

at such time aa court directa when 

after petition, when filed, rule in Ken- 
tucky and Ohio 

filing complaint at commencement of 
action .......... 

copiea when orlginala are loat . . . 

Ver^Uiaiion of pUadingB: when any 

pleading ia Terifled, all aubaequent 

pieadinga muat be Teiified . . . 

unleaa it aubject party to criminal prose 
cutlon, in which the aame cannot be 
uaed aa cTidence 

Terifioation muat be to the effect that 
the pleading is true to the knowledge 
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of th* party maklnf It. «ZMpt m to 
that vixi statod on iDionnauon aad 
bcUKT, M to which he bolfoTOt it to 
D6 tmo 

to ht dsomed ouulo on knowledgo, nnloM 
•tated to bo on Inlbrmation and 
beUof 

may bt made on bollof only . . . . 

niaj bo mado by party, or ono of Mvwral 
when nnited in Intereit . . . • 

and acquainted with the iheta . • . 

when they plead together .... 

moet be Terifled, but only on belief . 

when party pleading li non-reeident, hie 
affldarit to the substantial flusta may 
be filed as Terifloation 

when corporation a party, ofllotr to rwAtj 

may be nude by agent or attorney, when 
material all^pitloni are within hie 

rsonal knowledge, or when action 
on instrument for payment of 
money, which instrument Is in his 
possesnon • • 

or wnen party is an infuit mt insane . 

when not nude by party, rsason wliy 
must be stated ... .^ ... . 

when State a party, Is made by an ofllcer 
or one acquainted with fbots . . . 

need not be made in prosecution by State 

dilatory pleas must be Terifled .... 

dslbctlTely verlfled pleading treated as 
unTerified ......... 

and may be stricken out unless waiTed 

answer to charge of fraud must be Teri- 
fled in New York 

in equitable actions all debndants must 
verify, when 

counter-claim may be Torified apart from 
answer .......... 

not required of infitnts, imprisoned, in- 
sane, etc 

party may be compelled to Teriiy, when 

copies of written instruments filed, on 
which suit li brought, deemed gen- 
nine unless denied on oath, and 
same in answer 

Terifled pleadings taken for true unless 
denied oa oath in certain cases . 

Terifled pleading is not proof . . . 

account Terifled^ admitted on delkult 

pleading may show excuse for not admit- 
ting or denying which operates as a 

denial 

MatericU allegations dotted . . . 
AUegatiom when taken to be true 
(1) erery material allegation of com- 
plaint not controTcrted by answer 

(^ ererr material allegation in oonnter- 
clatm not oontroTerted by reply . 

d^ensive new matter admitted, if not 

controTerted 

same, controTerted in 

new matter In reply contioTerted . 
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and wh«n othars than maJun or Meept« 
on an liabto. fteti to fix UaUmj 
mut bo stated 

PrlTftto ftaiutw, or rights derived there- 
from, may be pleaded by relbrring to 
than by title aod date of pewge 

Libel and Blander. Xxtrinaio ihcts need 
Dot be alleged to ehow application of 
theelanderonswordfj but it may be 
alleged that they were publiahed <tf 
and oonceming plaintiff. . . . 
aoewer may allege tmth, and plead miti- 
gating elrcamfltanoea 

modfiied role as to malice, in . . . 

Title, how pleaded: In repkrln, Ibr prop- 
erty ^strained doing damage, answer 
pleading lawftQ possession of the 
premises need not set forth title . . 
title to real estate snfBciently pleaded by 
alleging ownership, as ne, for years, 
Ufe.etc 

Elaintiff most set forth his title deeds . 
i actions to reeoTer real property, prem- 
ises must be described so that the 
officer can identify them . . • 

abstract of title attached to petition In 
ejectment 

claiming under conveyance, maT plead It 
according to legal eifcct or by name . 

need not allege commencement of partic- 
ular or superior estate unless esssi 
tial to merits 

title may be alleged altematlTely, In . 

title to personal property, how pleaded 
IrreleTant, redundant, or scandalous mat- 
ter mav be stricken out on motion 
Frivolous pleadingB may be strlclien out 
on motion; jmrty prsiJudiced thereby 
may more for jad^ent 

sham pleadings may be stricken out on 
motion • • . 

no Terifled pleading deemed sham . . 

motions to strike out as sham and frlTO- 
lons unitable 

plaintiff may compel affldaTit of merits 

to be filed, when 

If allegations indefinite and uncertain, or 
too general, motion to make more 
defiiSte and certain may be made 

ambiguity, indeflniteness, and uncer- 
tainty ground for demurrer . . , 

demurrer must point out defect . . , 
Amendment to pleadingB, allowance of, 

allowed, of course, without prsiJndioe to 
prior proceedings, at any time before 
period for answering the pleading 

expires 

within certain days after senrloe of 
answer to such pleading .... 

alter that time, leave of court must be 
obtained •  • • • 

for delay, or unnecessary, are stricken 
out ••••••• •••*. 
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granted 

of replj moft be on leaTe .... 

withdrawal of parte of pleading allowed 
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allowed after time elapeed, and time 
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Xnon which do not mislead not alfoet 
substantial rights disregarded; no 
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as to defects cored bj Terdiot in New 
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Supplemental pleadings : maj be allowed 
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subsequent deftnces, how pleaded . . 
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ABATEliBNT, m 

pleM in, efEect of ....•.•.•...•• . 16 

order, in which pleadod 48 

moat " giTe better writ " 44 

effect of puihig oyer 44 

under code, pletdahle with matter in btf 240 

Code reference m to. No. 169 866 

ACCIDBNT, 

relief from, inequity • • • • 49 

judgment obtuned by, when opened 279 

Ckide reibrenee to, No. 809 868 

ACCORD AND SATISFACTION, 

to be pleaded aa new matter 247 

ACCOUNT, 

common-law action of • • 10 

usei of, and procedure 10 

lupeneded by equitable action • • • • • 10 

luits for, in equity • 60 

itemfl of, how pleaded under Code 207 

how alleged 207 

Code references to, No. 262 864 

reriiled, admitted on default in some Statet, No. 260 . . 862 

Code reference. No. 262 362 

ACTION, 

defined 2 

real, personal, and mixed 4 

same defined • 4 

ex contractu classified ..,••• • • 6 

ex deUeto classified 6 

action, under Code defined 4 

Code reference to. No. 6 . . • « • . 840 
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▲DHINISTRATOBS, 

when to tiM in own nnmo 131 

when to SUA IndiTidomUjr 188 

how capAd^ at, pleaded 90O 

ADMISSIONS, 

matter not denied, when admitted 167 

AGGRAVATION, 

matter in, not iisnable 22 

•ame mle nnder Code 286 

AIDB9, 

of pleadings .« 801 

bjr wairer of objection 801 

bjr pleading orer 802 

bjr rerdict 803 

by diiregarding error . 803 

ALTERNATIVE, 

pleadings mutt not bein 86 

Code role at to 206 

demand for judgment may be in 212 

AMBIGXHTT, 

in pleading . • 84- 

oonttrued againtt pleader 84 

negatire pregnant defined . . . • 84 

under Code, remedy 204 

ground for demurrer in tome StatiM • . * 204 

by motion, in othert 204 

Code reference to, No. 186 864 

AMENDMENT, 

of pleadingt 278 

liberality in 278 

Code proTitiont at to . • 278 

when made of courte 270,280 

when by leaTe 279 

clatietof 279 

not permittible of courte 281 

of new defences, when 282 

mutt be bonajide 288 

and neoettary 288 

at to parttet • 284 

how made 285 

when may be, at trial 286 

to let in uncontcionable def enoet, when allowed .... 287 

Code refeienoet to, Not. 808-810 866 

when made to bring in new partlet 164 
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ANSWER, wAm 

to biU in equity 88 

element! of • • • 88 

fonn and frame of • . 80 

rules concerning 80 

exceptiont to, how taken 88 

Code provisione ae to 227 

compared to plea 227 

to answer in equity 227 

may oonUun Mreral defences 228 

or connterKslaims 228 

general or specific denial ««•••. 228 

new matter defensive • • • . 220 

objections, when to be taken hj 207 

when by demurrer 227 

suggestions at to 840 

and demurrer to same matter not allowed • 224 

supplemental, when allowed 808 

form of 242 

Code references to, Nos. 161-188 864 

ASSIGNMENT, 

new, when pleaded at common law 20 

ASSIGNMENT OF CAUSE OF ACTION, 

assignee sues in own name 124 

what causes, assignable 127 

usually those sunriyable 128 

not to prijudioe defences 120 

norset-ofEs 180 

latent equities of assignor 180 

ARBITRATION AND AWARD, 

is new matter to be pleaded 247 

ARGUMENTATIVENESS, 

in pleading defined 86 

a fault in Code pleading 206,281 

ASSAULT AND BATTERY, 

complaint for, form of • • . 887 

ASSUMPSIT, 

action of 

what it lies for 

AUTHORITY, 

pleadings must show 81 

writ, how pleaded 31 

must be proved as alleged • • 82 

Code pleadings must show 109 

how alleged • . • • 300 
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AUTHORITT {eotOitmd), mm 

pi— dinp mnit show 199 

Iww alleged 900 

AVOIDANCE. (iSmPiajj.) 



BATTEBT, 

oompUinl te MMoit and 887 

BILLS, 

•nit in equity begun by 66 

qma tiwrnt, what for 68, 61 

of peace, when filed 63 

of disooreiy of facte 68,00 

of complaint 66 

dilferent kinds of 66 

original, what are 66 

praying relief 66 

not praying relief 66 

of interpleader 66 

what must contain 67 

for tettimony de bene eae 69 

to perpetuate teitifflony 68 

grounds of • 68 

of foreclosure 00 

of redemption 61 

to marshal assets 01 

to marshal securitlee 01 

of reTiew 06 

to impeach decree 06 

to suspend decree 06. 

to enforce decree 66 

in nature of other bills 62 

supplemental 68 

of revivor, otject of • 03 

cross, when filed 04 

frame of 06 

several clauses of 60-09 

prayer for relief 09 

for process 70 

BILL OF PARTICULARS, 

when demandable 207 

code reference as to, No. 272 « • . 864 

BRINGING IN NEW PARTIES, 

when may be brought in 101 

Amendment of pleadings on • 104 
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CANCBLLA^TION OF DEED, mm 

oompUintfor 886 

CAUSES OF ACTION, 

when pleadable M counttrelaiiiii S48 

union of legal and equitable 110 

wbal union allowable ••• Ill 

joinderof 116^168 

CERTAINTY, 

pleadings mutt hare •••• 26 

rules to produce ••••• 26 

af to place 26 

af to time 26 

as to names 26 

as to quantity, ralue, etc. 27 

as to title, and how pleaded 28 

as to authority 81 

as to allegations generally 82 

degree of, requisite . • 83 

under Codes 108 

as to place IdS 

as to time 10^ 

as to quality, etc 196 

as to description 1P6 

as to names 196 

as to title 196 

as to consideration 197 

as to priority 198 

as to authority 199 

as to consent of court that suit be brought . « . . 201 

generally 201 

degree of, requisite under Code 208 

lack of, how remedied 296 

CESTUI QUE TRUST, 

when may sue ^^ 

CHANCERY. {See Cousts of Equity.) 

CIVIL ACTION, 

of the Code defined *>1^ 

Code reference as to. No. 6 ^^ 

CIVIL-LAW SYSTEM, 

of pleading ^^ 

consists of what ^^ 

CODES, 

changes wrought by 1^ 

references to, of States 846 

CODE PLEADINGS, 

adoption of ...• 
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CODE PLBADIN08 {emOmmd), 

principal ftatnrat 0^ duuige by •••••••••• 103 

00MMBNCSMBNT8, 

pleading! to luiTe 87 

fbnni of, at oonunoo law <7 

COBfMON-LAW ACTIONS, 

whatwara * 

COMMON PLEASk 

jnriadictlon 2 

COMPLAINT, 

first pleading of plaintill 182 

mint contain, what 182 

general form of 183 

names of parties in • 184 

rules at to names 184 

statement of &cts in 187 

roles as to statement 187 

rules as to certainty IdS 

rules to prevent obscurity . • 204 

rules to prevent prolixity 206 

short form of, on money demand 207 

must lay damages 209 

interrogatories in, in some States 209 

Code reference as to, No. 210 860 

demand for judgment in 210 

forms of demand 211 

rules as to demand 212 

demurrer to 214 

aider of 801 

by waiver 801 

by verdict 802 

by judgment 808 

by adverse pleading 802 

supplemental, when allowed 807 

preparation for drawing 381 

on contract, how drawn 832 

when whole terms need not be alleged 383 

form of 334 

to reform contract 884 

form for 886 

to cancel contract 836 

in tort, what to contain 886 

in assault and battery • • 836 

form of 837 

In tiespaas quare damum 887 
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COMPLAIMT (oonlmiMd), mm 

form of 838 

lor iigiurief bjr nogUgenoe 888 

what to be aUoged in 889ii. 

CONCLUSIONS, 

pleading to hATe 87 

forms of at common law 87 

complaint to conclude with demand for Judgment . • . . 210 

CONCLUSION OF LAW, 

not to be pleaded 100 

CONDITION PRECEDENT, 

how pleaded 207 

Code reference as to, No. 277 • • • • 864 

CONFESSION AND AVOIDANCE, 

pleas in 17 

kmdsof 20 

how concluded • • • . 10 

must giro color • 17 

new matter, under Code 239 

CONSIDERATION, 

must be pleaded, when 197 

want of, when provable under denial ...•••.. 282 

when new matter . . . . « 240 

CONSISTENCY, 

of defences, not required at common law 26 

tender and other pleas, when inconsistent 25 

Code reference as to. No. 167 856 

of defences, when required 241 

what are consistent defences 242 

CONSTRUCTION OF PLEADINGS, 

rule at common law 24 

rule under Codes 298 a 

instances of . 300 

Code reference as to. No. 269 864 

CONTRACT, 

complaint on, form 882 

with copy annexed 883 

complaint to reform 884 

form of 885 

CONVERSION {see Trotbs), 

suit for ex contractu ••••• 118 

CORPORATE EXISTENCE, 

when must be alleged «••• 201 

I'when must be pleaded • • 201 
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OOUNTSa-CLAIM. m. 

dAflned 248 

bow dilfen from dafenoe 249 

Code proTiaioiu M to 260 

indttdet tet-off 260 

aod reoottpment 261 

aod eqoiuble tet-ofl 262 

and more tlian all.* 264 

eitential element! of 266 

mnet be caose of action 266 

in favor of a defendant ••••• 266 

against a plaintiff , 268 

existing when 266 

must diminish defeat or affect plaintiff's reooTeiy • • • • 267 

when may be by one of sereral defendants 267 

arising oat of same transaction 260 

ont of transactions connected with same subject of action . 264 

several, may be pleaded 266 

when, must be pleaded 266 

when barred, if not pleaded 266 

must be separately stated 266 

special grounds of • • 264 

cross-demands, as •«••• 266 

how, pleaded 264 

when not applicable as cross-bill 311 

when so applicable 812 

Code references as to, Nos. 168-188 866 

COURTS OF COMMON LAW, 

their jurisdiction 2 

of equity established 48 

jurisdiction of 48 

heads of jurisdiction 49 

COVENANT, ACTION OF, 

lay when 5 

CROSS-BILL, 

when filed 64 

CROSS COMPLAINT, 

when may be filed 811 

rules as to, in Code states 312 

when counter-claim equivalent to 313 

cause of action must relate to subject-matter of com- 
plaint 813 

is counter-claim, where 314 

Code provisions, asto 812ii> 
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CB088-DE1CANDS, w^m 

not affected bjr aiugnmcnt .••• 266 

Code referanoe M to, No. 180 • . 868 

when deemed eompeneeted 866 



DAMAGES, 

declaration most ''1*7'' 42 

must be alleged, Codes 209 

when, specially 209 

bow, when special . . • 209 

recoupment of, as counterclaim 261 

Code reference at to. No. 105a 862 

DEBT, 

writ oC lay when • • • . 6 

DECLARATION, 

how framed ••••• 14 

DEFECT OF PARTIES, 

when demurrable 215,219 

Code reference as to. No. 182 864 

DEFENCES, 

I defined 240 

when, of new matter 289 

{Ste Nsw Mattbb.) 

sereral, pleadable 240 

to be separately stated ..••..•. 242 

legal and equitable mutable 240 

whole and partial 240 

form of answer 242 

consistency of 241 

when must be consistent 241 

tender and general issue not consistent 241 

Code references as to, Nos. 151-167 864 

DEFENDANTS, 

Code as to 145, 154 

who to be 145 

those claiming adversely 145 

refusing to be plaintiffs 145 

when sererally liable 145 

in contract actions 146 

in actions of tort 148 

Jointly liable to be jointly sued when 146 

when seyerally suable 147 

joint wrong-doers, how suable 148 

when tort arises out of contract, how suable • 150 
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BBVBNDANTS (eonCimM^ » 

In equitable actUmi 162 

when one mftjr be filed for mil • • 168 

Code rateenoe M to^ Noe. 0-44 864 

DEMAND, 

for Jodgmenli bow made 210 

what to be 210 

to be explicit 210 

form of 211 

may be in altematlTe 212 

mistaken, ritiatet not 212 

may be of two kinds of relief 212 

in equitable actions 212 

Code reference as to^ No. 106 382 

before suit, when to be alleged 208 

DBMUBRER, 

at common law 16 

general defined 16 

special defined 16 

to bill in equity 70 

grounds of 72 

to relief 72-73 

to disooYery 73-76 

to bills not original 76-77 

form of 78 

of the Ck>des defined 214 

to complaint, grounds of 214 

must api>ear on face 216 

must state grounds 216 

effect of omission 216 

different codes as to 216 n. 

form of 216 

to jurisdiction, when lies 217 

lack of legal capacity to sue 218 

how may arise 218 

must appear from complaint 218 

another action pending 219 

to be demurrable what must appear 219 

improper union of causes 220 

when misjoinder happens 220 

for misjoinder of causes 221 

for defect of parties 219 

that complaint states no cause of action • 222 

general rules as to • • • 223 

may be to whole or part . . • • • • . 223 

must reach whole cause •••• • 228 
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DBMUBBEB (eMKifiiM<Of 

joint, wh«n iMd 224 

and answer not allowable 224 

admito &ctt, how 224 

reaches tMck to fint fault 226 

to answer 268 

grounds of • • • • 268 

to counter-claim • 268 

to whole or part 269 

rulesasto • • . 269 

form of 269 

when to new matter onljr 270 

when to mere denials 270 

note as to, to answer 271 

to reply, when 277 

must specify grounds 277 

form of 277 

when had, if joint 166 

form of, to bill 78 

under Code to complaint 216 

to answer 269 

Code reference as to. No. 128 864 

as to, to answer, No. 189 368 

as to, to reply. No. 212 860 

.DENIAL, 

rules of code as to 229 

general, what is 229,284 

special, what is 236-239 

what may be proved under 234 n. 

Code reference as to, No. 161 864 

DEPARTUBE, 

not allowed in common-law pleaduig 89 

what is J^^ 

not allowed under Codes 273 

DISCHARGE 

in bankruptcy, new matter 247 

DISCLAIMER, 

in equity, how pleaded '^ 

DISCONTINUANCE, . _^ ^ ^ ^ 

when plea admits part and plamtifl does not sign judgment 20 

of action cannot affect counterKslaim 266 

DOWER, 

equity, jurisprudence of *>^ 

DUPLICITY, 

fault in pleading 28 
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DUPUdTT (confJfNM^, . wjum 

dcflMd, nitot HPidDfl Sa 

bow qualiiM In praette Sa 

how affected bj St 4 AnM 84 

condenmed under Code 20& 

DURESS, 

defence of , new mstter • 246 

EJECTMENT* 

action of 11 

history of • 11 

method of procedure in •••• ^••« 11 

ELECTION, 

between romediet *••• 116 

waiying tort and ralng on contract ••••••• 116^ US 

between eqnitable remediet • • • . 116 

between different actions ex contractu 117 

bow determined •• 119 

EQUITY, 

ooortf of • . • • 4S 

biatorjof 48 

jurisdiction of 48 

pleadings in 64 

EQUITABLE CAUSES OF ACTION, 

unitable with legal 114, 108 

set-off, defined 269 

as counter claim • • • . . 259 

defendants in 162 

as counter-claims • • 266, 263 

different reliefs in 269 

EQUITABLE DEFENCES, 

may be pleaded in legal actions 240 

EQUITABLE RELIEF, 

may be given when •.. 218 

EQUITABLE REMEDIES, 

union of, with legal , IQg 

election between and legal H^ 

EQUITIES, 

latent of assignor 180 

assignment, not to prejudice, of debtor 129 

when plaintiff may join, though, not joint 142 

need not affect all parties alike 176 

ESTOPPEL, 

pleadings in '•.••• 20 

do not trayerse or confese 20 

how pleaded under Code ••••• 247 
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flXCBPnONS^ 

IwwplMded • 192 

In equity ptoadiag OS 

how beftid •••••• OS 

Ibnnof 08 

EXCHEQUER, 

conrfeof jurifdictionof • S 

fiSXECUTOR» 

when to fiie in own name ISl 

when, snee faidiTidaally 138 

how capecitjr m, pleaded 800 

EXTRAORDINARY REMEDIES, 

at common law, what aie ••• 816 

mandamne ••••• 816 

pleadingiin 816 

in whoee name proiecated *••• 810 

^uo warranto 820 

in whoee name brought 822 

pleading! in 826 

information 826 

plea or answer in • 827 

prohibition 828 

pleading! in 889 



9ICTI0NS, 
nee of in pleadinga : 

in^ectment 11 

introTer T 

to giro color 19 

abolished in Code pleading 180 

Code reference a! to. No. 90 •.«•• 862 

FORECLOSURE, 

partieiin 144 

PORMS, 

!agn!?e!tion! a! to me of 842 

care, in nsing 842 

of concla!ion! in common-law pleading 87 

of addres! of bin 06 

of demnrrer to bill 78 

of disclaimer « 79 

of plea to bill . 87 

of answer to bill • • . 89 

of exception! to amwer • 98 

of general replication ••••• Oi 
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lORMS (eofitiMiMl), 

of Code oompUiiBt 188 

of oompUInt m. defendant wboM imim if vaknowii • • . 187 

of oompUint bj one tuing in reprefontatiTe capAdtjr • . 20O 

of Ahort complAint " by copy " 208 

of demand for judgmont 211 

of demurrer, under Code • • . 216 

of uuwer of general denial 280, 28S> 

of special denial 288 

of antwer of new matter 248 

of demurrer to antwer . • • • • 269 

of reply to counter-claim 280> 

of demurrer to reply 277 

of stipulation to amend pleading 284 

of Teriflcatione to pleading 290 

of supplemental pleading 810 

of complaint for breach of contract 882 

with copy annexed 834 

to reform deed • • 886 

for assault and battery 887 

for trespass 88a 

FRAUD, 

defence of, new matter 246 

FRIVOLOUS PLEADING, 

stricken out, when 292 

demurrers when stricken out • . • • 298 

Code references at to, Nos. 294-208 166 

GENERAL DENIAL, 

Code rules as to 22d 

must be positire * 280 

notevasiTe 280 

form of 280 

when sufficient 281 

not to be argumentatire 281 

not in alternative 282 

on information and belief 282 

of knowledge or information sufficient to form a belief, when 

sufficient • . . . 288 

must be specific 284 

what prorable under 234 

Code reference as to, No. 161 364 

GENERAL ISSUE, 

how pleaded ••••••• 18 

what constituted 18 

when plea amounts to, should be to pleaded 40 
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GUARDIAN8, 'am 

how to sue ...•••..• IW 

GUARANTORS, 

when may be joined m defendante 14A 



HABEAS CORPUS, 

an extnordiiuu7 remedy "* 

HUSBAND AND WIFE, 

actions by and against 154^158 

Code leferences as to, Nos. 24-87 846 



IMPERTINENCE, 

in equity pleading, how expunged • • • • ^ 

(See ScAinDAL.) 

INDEFINITENESS, 

how remedied in pleading 296 

Code reference as tOj No. 299 86G 

INFANTS, 

equity jurisdiction oyer • • • • 61 

parties to actions 186 

Code references as to, Nos. 88-40 848 

INSANE, 

equity jurisdiction orer • 61 

how suing and sued • • • . . 186 

Code references as to, Nos. 41-43 • • • • . 848 

INSENSIBILITY, 

in pleading, defined 84 

INSUFFICIENCT, 

demurrer for, to oompUdnt 222 

to answer 268 

INTERPLEADER, 

equity jurisdiction of 62 

under Codes, how 163 

Code references as to, Nos. 69-78 .••••.... 360 

INTERROGATORIES, 

may be in pleading for adrerse party to answer . • • . 209 

Code reference as to. No. 216 860 

INTERVENTION, 

defined 168 

when by leare of court 168 

when without leare 163 

Code references as to» Not. 79-83 .•••••••• 860 
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ntRKLBVAirr lfATTXB» MM 

may b« ftriokm oul • 2M 

Code nteenee M to» No. S9S • • • • • 866 

ISSUE OF FACT, 

whcnaniM • 266 



JOINDER, 

pUintift, when to Join • • • • . 186 

Code proTliioiis» M to 186 

rules M to joinder 137 

eqni^ mlee M to 189 

Code rules u to 140 

when interest common 141 

when defect of perties 140 

instances of common legal interest 142 

instances of equitable interest not joint 142 

of different assignees, when 144 

of husband and wife as plaintiffs, when 166-157 

as defendants, when 157 

of causes of action 116 

in what cases allowed 116 

Code proTision as to 116 

what cause joinaUe 168 

cause of action defined 169 

Uaunit 171 

Code prorisions as to 168-169 

arisingouto/ same transaction 172 

or, out of transactions connected with tlie same subject of 

action 178 

UlustratiTe histanoes 172 

rules as to joinder 178 

must affect all parties • 175 

and be separately stated 176 

JUDICIAL NOTICE, 

facts so noticed, not to be pleaded 88, 189 

JUDGMENT, 

demand for in complsint 210 

how pleaded under Code 207 

Code refisrence as to, Na 105 277 

JURISDICTION, 

want of, demurrable when 214 

Code reference as to, No. 129 354 

ground for plea in abatement at common law 43 

JUSTIFICATION, 

plea in, at common law 20 

is new matter under Code • • • • • 246 



ISQAL ACnOH Im Aonon), m. 

joiodtf o<» witk etiiitAbto • . 16» 

UCGAL GAPACITT, 

want of, to ive domiimbto S14 

Wh«nlmiM 218 

liSOAL SFFBCT, 

pleadingi to allege to tooordinf to 89 

hoirplead«d,imd«r€oA» 18» 

UBBBAL CONSTRUCTIOH, 

•fpleadingt *«*«••••«,« 899 

mlMMto. «^, •*•••• ,••••«•• 898 
Code relBWiot M to, Vo. JM • •••••864 

UEN8, 

joinder of partiMg to foradott • . . « 114,211 

LOCAL ACTIOM, 

whntii 21^188 



MASDAMVS, 

writ of , deined . « 816 

in whose name bioiglit • . 818 

pieadiDgi in 816 

in different Code States 817 ft. 

altematiTe writ, when goes 817 

procedure on •«•««••• 818 

petition or relation in ... • 819 

what should contain 819 

return to writ, how made 818 

answer or plea in 818 

HARRIED WOfilEN, 

equitj jurisdiction as to estate of 61 

when to sue alone 184 

when hushand to join IW 

when maj he sued elone • 167 

when to he sued jointlj with husband 167 

Code references «s to, Nes. 28-87 846 

MATERIALITY, 

common-law rules asto. ..•••••••••• 22 

of facts pleaded tinder Codei 188 

MECHANICS LIEN, 

foreclosure of 144 

distinct lienors may Join 144 

MISJOINDER, 

of parties defined ID8 

when demurrable «•• 186 
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MISJOINDBB (eMilAMMrf), »i« 

wlien not doiiiiRmbls 165 

objection, how Ukm 166 

of caotM of ftction : 

diflofont fonnt of • 220 

when demvmhle 220 

who maj demur for . . , • • v • • ^^ 

Code referenoet M ta» Not. 138, 187, 188 864 

MISTAKE, 

relief from, in eqolt J 49 

in pleeding, amendable 286 

Code reference as to. No. 809 868 

MIXED ACTIONS, 

ejectment and waste 11 

remedies for 18 

"MOTION. 

to make pleading definite and certain, when maj be made . 295 

Code reierence as to. No. 299 366 

to strike out pleading when may be made .... 291, 294 

Code references as to, Nos. 298-297 366 

what motion most state 297 

how determined 297 



NAMES OF PARTIES, 

how giren in pleading 184 

fictitiotis, when maj be Used 186 

NEGLIGENCE, 

complaints for injuries by, what to allege 338 

how alleged 388 

NEW MATTER, 

in answer, what is 239 

consists of defence 289 

or counter-claim 239 

how alleged 242 

when necessary 245 

what defences to be pleaded as 245 

when cannot be giren in eridence 247 

mitigating circumstances, when to be pleaded 248 

when, controTerted 267 

.Code reference as to. No. 151 354 

defensire, when admitted, see Code reference No. 256 . . 862 

NEW ASSIGNMENT, 

object of in pleading 20 
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fHISCURITT, >AM 

oommon^aw rales to prerent ! • • • ^ 

againtt inseniibiHtj 84 

Mnbigoitj 34 

argumentattTenesf 36 

plfladingf in altenuttlTe 9(6 

pleadings must be ^itire 36 

according to legal eflbct 36 

and in known forma 86 

Code roles against 204 

OFFICERS, 

pablic capacity as, how pleaded • . 200 

when anthoriaed bj statute to sue 186 

OBDINA19CE8, 

howpleadedy Coderei^renoe, No.'276 • • 864 



PARTIES TO ACTIONS, 

the real party in interest 122 

who is real party 122 

when cause of action assigned 124 

what assignable 126 

surriTability, test of assignability when 126 

when not to be prosecuted in name of real party .... 129 

who necessary 163 

who proper 164 

iUustratire instances 164 

non-Joinder, demurrable 166 

misjoinder, when demurrable 166 

naines of, how giren 186 

fictitious names, when may be used 186 

Code references as to, Nos. 0-93 346 

when one may sue for all 168 

when'new, may be brought in 161 

Code reference as to. No. 84 360 

PARTITION, 

equity jurisdiction of 62 

PAYMENT, 

defence of, when new matter 247 

PERSONAL ACTIONS, 

kinds of, at common law 6 

PERSONS, 

authorised by statute to sue 136 

PETITION {tee Complaint), 

oomplaint called, in some codes 181 

Codereferences as to, Nos. 102; 103 362 



^nriTION (etii<miiMO, m^m 

lor«MiidAnrai» wluU to oonlaiB •v^%'«^to*.« 810 

te ^iM wmmuiu, what to oontoln •••%•••«••• 828 

for4»ohililtloii» what to oontaia » ... 829 

pUadtng'toliaYe'oaHyhil;)' dP 28 

■aina, mia«r Cbto 188 

vaal partf is latMPMt to bo • % • • ^ • 121 

who it vaal par^ , • 482 

whon attigaee .«.«•••••,-« 128 

In reprMontatiTo eapad^ • <• 181 

ozoeaton and admhilttraton, whon mw hi own mmmm • . 281 

whon, hidiTidiiaUj .•••.....•<. 188 

trosteo of oxproM tniaC, how tiut 188 

whon eutui qu$ inui maj rao 186 

goardiant, how rao J86 

johidor of, nikt of • • . 106 

oqoitj ralet ai to . • • • , ii , 189 

€^iiiktaito|oiBdor . . . • ^. . 140 

where IntowttoomnoB not j<^t. •••••*••. 141 

InftanoMof ......••• ^ • .143 

Jofaider In foMHICMM 144 

Joindorof diiforeot«ulgnooa ^ . . 144 

fLRAtymOS At COICMON LATf, 

ofejectof 18 

■OTeral Idndf named 16 

rules of, cUffified 17 

rnlei of : to produce ietuo 17-22 

to lecnre material ifiue 22 

to Mcure singleneis of Imuo 28 

to Mcnre eertainty df iitue 26 

to prarent ohtcurity and confheion 84 

to prerent prolixity and deTajr 89 

miscellaneoni rulee 42 

PLEADINOS IN EQUITY, 

^PLEADINGS T7NDER CODE, 

defined 178 

object of ^i .178 

must be in writing 178 

subscribed bj whom 179 

common-law rules of^ abrogated • • . • 181 

what are 182 

adentitj of principles in «•••«••• 180 



SUtADINOS T7NDEB CODE (cmtinu^d}, wm 

llctioiit abpUfb^ « 180 

uoifpniiitj oC txttf m, 180 

miutib«iUed » • • . ^ • . . 179 

ai|ie9di9«i|t Qf 978^288 

ooDftnied liberally ••.••..•• 208 

roles of mt 

Code reference M to, No. 29). 364 

Older of 901-803 

what maj be f tricken oat 291. 

■ham, maj be. .•••••• 291 

friTolotii, may be « 202 

aoTeriiled, when ^, 

frirolom demnrren 20^ 

what matter ftricken out 204 

irrelerant 204 

redundant 294 

•candaloiu 206 

Code reference as to. No. 203 38a 

Terificationof 288-291 

Code reference as to, No. 226 . ^ 36^ 

lot mandainns 316 

in. guo warranto •• 326 

inprohibiUon 320 

•nggestjioQs as to taning • • 331 

complaints, how fsamed. ••••••• 331 

detensiTe, how framed • • • . 330 

use of forms in 343 

notice, when to be alleged • • • . 202 

of motion to amend • 270 

Code referenoei as to, Nos. 80^19 . .366 

PUSAS AT COMMON LAW, 

dilatory and peremptory defenee « . • 16 

by way of confession and aroidanot 10 

in general, mles asto 20 

Older of, and which first 43 

KEAS, 

in equity defined 70 

classes of 80 

pure defined 80 

not purft defined ^ 80,81 

kinds of 83 

tojurisdietion 83 

to person • 8$ 

tpfraipeofbil) . . • . 84 

iplij^r,,an4]|ea4sof ..•••..»••• 84 
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PLBAS (eoii(tiiM<0> »AM 

to blllf of diMorery • 86 

to bHls not original 86 

f niBcien^ of, how doddad 86 

form of 87 

under Code, §e9 Ajiswbbs. 

PBBCEDENTS, 

pleading at common law to follow 96 

Qte of, under Code 840 

PBIVATE STATUTES, 

how pleaded under Code •••••• 207 

Code reference ai to, No. 280 •••... 366 

PRIVITY, 

pleadings mutt ehow 196 

PROCEEDINGS, 

defined • 3 

includes what 8 

PROPERT, 

when mutt he made 46 

PROHIBITION, WRIT OP, 

when it ittuet ••••... 328 

when, doet not ittue 328 

object of 328 

pleadings in, by petition or affidarit •••••.. 829 n. 

what mutt contain 329 

PROLIXITY, 

rules to prerent • 89 

Code rules to prerent 206 

facts how alleged • 207 

account, itemt not to be stated 207 

judgments, how pleaded 20? 

conditions precedent, how pleaded 207 

prirate statutes, how pleaded 207 

pleading by copy, short form 207 

iirelerant matter stricken out 207 

redundancy, ttricken out 2^3^ 

PROVISOS, 

how pleaded 192 

PUBUC OFFICERS, 

eapad^ at, how pleadftd 20O 



QUALITY, 

how pleaded 27,105 

how, under Code • • • • 196 
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QUANTITY, 

how pleaded 27 

how, under Code 196 

QUIA TIMBT, 

billsof 68 

object of biUt • • • . 61 

QUO WARRANTO, 

anciently was wha( • . • . 820 

inforination ip nature, of, 321 

how brought in Code St^te^ 822 

in whot^ nanie brought 822 

what remediei under 822 n. 

pleadings in • 826 

infonnation or r^^on 826 

complaint in •••• 820 

answer or plea in 827 



REBUTTER, 

pleading defined 16. 

RECITALS, 

allegation to be positiTe 8^ 

RECOUPMENT, 

pleadable as oounter-claim • . 261 

REDUNDANCY, 

in common-law pleading 41 

in Code pleading . 188 

Code reference as to, No. 298 866 

REJOINDER, 

pleading defined ...•• ••••• 16 

RELEASE, 

plea of, at common-law ••••• 20 

defence of new matter • 247 

RELIEF, 

in Code actions, how giren ••• 218 

REMEDIES, 

election between ••••••••• 147 

when both legal • 117 

legal and equitabjto 118 

REPLEVIN, 

American action of , statutorj 9fL, 



BWUCATIOM. 

in comwonlair ptojiltog • • • 10 

ia eqiiitir plMdiag ••••••••.• 94 

form of • • • M 

UPLT. 

whMi Motttaiy 272 

in what Statot, not Allowed • •. 272 

where to onlj ooonter-ckim . • 872 

where to detaaire matter 272 

ohjeolof 273 

departure Id, nol allowed 273 

form of 274 

eeientlalaof 274 

whenwalred • 276 

gnneeeeeaiy, etrichen oul 276 

to amended answer when 276 

noi to oonnter-daim • 276 

demurrer to 277 

form of 277 

•npplemental when allowed 809 

Code referencee to, Not. 203-211 360 

RBPRESENTATIVE CAPACITT, 

how pleaded 200 

BBPUGNANOT, 

in pleading defined 84 

Code miei agpdni t • 206 

BIGHTS, 

legal defined •• 1 

equitable defined • 2 



aCANDAL, 

what if in eqol^ pleading tt2 

how expunged • 02 

how, from Code pleadfaig ^6 

Code reference ae to. No. 208 866 

SCIENTER, 

when to be alleged 213 

SET-OFF, 

« defined • 260 

as ooonter«laim 261 

eqaitoble^ defined 268 

as counter^daim « W 

Code ref erenoei as to^ Nos. IfiB^m 866 
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i ffi^^ FLEADINOS, wim 

max b« f tckkm out 291 

Coda raleiwm M to, Na S»5 aa6 

«HAM FLEAS» 

at commoB law loibWto 47 

JSPECIFIC DENIAL, 

what if 286 

mnf t be ipeciflc 236 

nmat be material 236 

not too broad 236 

nor too narrow 238 

muft be of iMoeble matter 236 

what ie iMnable matter 236 

except inoh as admitted 238 

how to be made 238 

statutory mlee ae to 288 

when moit be ▼•rifled 238 

Code raferencet ae to. Not. 161-163 . . ^ 864 

^SPECIFIC PEBFOBMANCB, 

equity Jurisdiction of 61 

'43TATEMENT OF FACTS, 

rules of , in pleading 187 

to be i^ain and concise 187 

aroiding superflui^ 188 

material facts only • 188 

rules as to materiality 188 

•ofcausesof action to be.sepaiate 176 

when may be in diffeient counts 177 

most not be insensible 204 

nor repugnant . • . . 206 

nor inconsistent • 206 

nor a negatire pregnant 206 

nor argumentatiTe 206 

nor hypotheticti . . . • • 206 

nor in altematiTe 206 

should be positire • . 203 

STATUTE OF FRAUDS, 

when to be pleaded . . • . • 192 

defence of, new matter • • • • 216 

STATUTE OF LIMITATIONS, 

how pleaded • • 191 

defence of new matter 247 

when pleading showing claim barred by, dearamble. • • 216 

Code reference as to, Na 186 864 

amendment to let in plea of 287 



a9a qaWBlAL IKDBX. 1 

BUST, 9Am 

dttflned ••••••••••••• 2 

indndtt wJuU • ft 

SUPPLEBiENTAL PLEADINGS, 

when penoitted 80& 

compUint, when allowed 801 

answer, when allowed 808 

v^ply* ^^en allowed 809 

leare for, how obtained 809 

form of 810' 

SURREBUTTER, 

defined 17 

SURREJOINDER, 

defined 1(V 

SURPLUSAGE, 

to be aroided 41 

remedies for, at common law 41 

under Code " 294 

Code reftrence ae to, No. 298 86^ 



TIME, 

must be pleaded how 25 

when to be alleged trul^; 194 

TITLE TO PROPERTY, 

pleadings must show • 28> 

how pleaded 28^ 

how pleaded under Code . . • . • 195 

TITLE OP PLEADINGS, 

how made, at common law 45 

of action, in complaint 18S 

of mandamos proceedings 815 

of quo warranto 822 

TRANSACTION, 

defined 261 

counter-claims arising out of same 261 

connected with subject of action 262^ 

as counterclaims 262 

TRANSITORY ACTION, 

what is « • • 2Qt 

TRAVERSE, 

when pleaded IT 

T^rions kinds of^ IS 

rules relating to « . . Id 

what must not be taken on 22 
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TOATERSE (conttiifMK 

iMne^nuuitbetendeiedoii • 21 

when tendarad mtiit be accepM SI 

when too broad 22 

when too nmrrow • 2S 

TBESPAS8, 

action of, defined ••• tf 

kinds of • 6 

TRESPASS ON THE CASE* 

action of, defined 7 

TROVER, 

action of • 7 

fiction in, and pnrpoee oi • • • • • 8 

TRUSTS, 

chancecy pripdictipn of ••••••• 200 

TRUSTEE, 

how capacity as, alleged in pleading 200 

who is, of express tmst .....••• 133 

when sues in own name 131. 

Code references as to^ Nos. 17, 18 • • • 346 



USURY, 

is new matter ••• 246 

amendment to let, in plea of ••••• 288 



VALUE, 

how pleaded • 27 

pleadings most specify 195 

VARIANCE, 

defined 304 

old rule as to « . . 304 

Code rnles as to • • • . 305 

when material 305 

when immaterial 305 

when failure of proof 305 

VENUE, 

idea of, in pleading 25, 183 

VERIFICATION, 

pleadings at common law mnst conclude with when • • • 45 

VERIFICATION UNDER CODE, 

defined 288 

object of 288 
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¥1BIFICATI0M UIIBSB OODB {i 

howmadt^ •••••»••• 889 

bjnthoBi «i4t 889 

wh«B flMiIlM nadt 889 

whniMlbjfMtjyNMQBtolMitiilid 890 

fonntol 890,891 

Coda nimiipaf M 10, Noi. 88ft-8ft8 910 



UTASTB, 

olditftkmol •••••• • • • 13 

WESTMIN8TEB 8, 

•teMfceaf ...• •••••••• 6 

new write daited ondor •••• 6 

WIFE, 

wk«B to iM aloaa . • 154 

when hnsband to Join » • • 19(1 

whon may be raod alone •»•••••« 157 

whentobeMedJointljwhhhiiabaad 157 

WRITS, 

ancient kinda of 4 

of mandamns defined 816 

of 9110 MNirrafifo defined 830 

of prohibition defined • 889 
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